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Messages and Blessings 


Solicitor General, India 
3, Hastings Road, 
New Delhi. 
13th June, 1960. 
Sri Bishnu Pada, Mukherjee, 
Secretary & Editor (Magazine and Forum) 
University College of Law Union, 
Darbhanga Buildings, 
Calcutta-12. 
` Dear Shri Mukherjee, 

I have received your letter of the 4th June 1960 regarding the 
next issue of your Annual Journal. Unfortunately, I was out.of Delhi and 
shall be away from Delhi again until the 16th of July. In the ciroum- 
stances, I am afraid, it will not be possible for me to comply with your 
-invitation for which I thank you very much. I send my best Wishes 
for the success of your endeavours, 


Yours faithfully, 
C.-K. DAPHTARY. 


Attorney General, India. 
“St. Patriks”, 
Cotamund, 
(Nilgiris), 8. I. 
7 June 10,1960 
Dear Shri Mukherjee, 
` I have your letter of the 4th June asking for a contribution to 
the next issue of the Annual Journal of the College Union. Much as I 
` would have wished Lo contribute, I regret I am unable to do so for want 
of time. J wish your number complete success. 


Yours sincerely, 
` M. C, SETFLVAD 


A. T. Markose, C/o. Govt, Law College, 
Director of Research, Bangalore : 9 
Indian Law Institute, llth June, 1960 


The Secretary and Editor, 
(Magazine & Forum) 
University College of Law Union, 


Darbhanga Building, = 
Caloutta-12 f 


wf 4 sal 


H 


.- Dear Mr. Mukherjee, 3 
| I thank you for your letter of 4th June desiring me to write an article 
To your, . -Annual Journal of the College Union. But singe I have no time 
at my disposal I am oompelled to inform yoq my inability in the matter. ` 

i Kindly excuse me, 


| ; Toure sincerely, ; 
Ba | | WE "A.T MARKosz , 





. Our homage to 


Kabiguru Rabindra Nath .Tagore 


on the eve of his centenary celebration 


_In Hours of Idleness and Illness 
> By- 
PRINOIPAL DR, P. N. BANERIRE, M.A., B.L., D.Litt., Pb p: BAR-AT-LAW, 
Vidya-Vachaspali: | 


Due to.my prolonged illness I was unable to make my contribution to the 
journal of the University College of Law, Calcutta. Our journal celebrated i's 
golden jubilee quite recently. My pupils are in the main responsible for the editing 
and the publishing of this journal with the aid ond advice of a member of the 
professoriate of the college. My ambition. was to lift this journal to the position 
of the Harvard Law Quarterly Review. I hope my pupils in the future and my 
colleagues on the tutorial staff will be able to realise my ambition in future. 
After all this University—the University of Calcutta—is younger than the great 
University of Harvard by more than two hundred years, 

” This journal contains articles from very many eminent persons: The Hon'ble 
Mr. Justice P. B. Mukherjee, `the seniormost puisne judge of the High Court of 
Calcutta has dealt with the “International Company Law.” Mr. Justice Mukharji’s 
contribution to legal literature is of outstanding quality. International Company 
Law is a subjeot of very great interest in view of the increasing contact between 
countries of the world. The Hon’ble Mr. Justice D. N. Sinha has dealt with 
“The Visit of the Circuit Court to the Andaman and Nicobar Islands, 1960.” This 
subject is also of very great importance to the judiciary, the legal profession as also 
to our legislatures. The people of the Andaman and Nicobar Islands lived almost in 
darkness prior to the advent of the Indien Constitution. The Hon’ble Mr. Justice 
B. N. Banerjee has written on “Changing India and Morality Behind Law.” He 
has dealt with the famous thesis about the relationship between law and ethics. 
One oan almost quote the lines of the English poet and say, ` 

“In every clime the magnet of his soul 

Touched by remembrance trembles to that pole.” 
Shri Durga Das Basu has dealt with the ‘‘Constitutional Protection of Civil Rights 
in India.” Mr. Basu is admitted ly an authority on this subject. His study in the 
constitutional safeguards for the protection of civil rights in India will, I hope, 
be studied carefully by our responsible executive who some times throughover 
jealousness act in a mannar which is not quite constitutional. My distinguished friend 
Dr. Sethna has written on “The Force Behind International Law.” International Law 
is some times regarded as “the vanishing point of jurisprudence’. Today, Inter- 
national Law has not only acquired moral sanctity but legal validity. The recent 
tragic events in the territory known asthe Belgian Congo in Africa will amply 
illustrate this point. Shri Saila , Kumar Mukherjee, a former Speaker of the West 

li 

` 


x ° UNIVERSITY LAW MAGAZINE 


Bengal Legislative Assembly, has written on “Our Paine and Legislatures.” The 
institution of Speakership was invented in mediaeval England to constitute a bridge 
between the legislature and an active monarchy. The Speaker in England of those 
days used to speak. Our Speaker has also spoken, and spoken well. My distinguished 
friend, Professor §. A. Masud has dealt with “Delegated Legislation in Industrial 
Law.’ The question whether or not we shall have delegated legislation outside the 
scope of parliamentary jurisdiction is a question of great interest to all political 
thinkers, legislators and teachers. Professor Tapas Kumar Ranerjee of the University 
College of Law has written on ‘‘Punishment in the Beginning of British Rule 
in India,” Dr. Banerjee has indeed travelled down the stream of time. Perhaps 
a question could have been asked— when did the British Rule in India begin ? His 
thesis will inspire our legislators of the future. Shri Samiran Sen, Deputy 
Sheriff and Marshall, Caloutta, has dealt with “Some Aspects of the Law of 
Admiralty in India.” The Law of Admiralty in India is very old. It was 
established in India nearly two centuries ago. India was then under the 
protection of the British Navy. Now that we are building an Indian Navy, 
the: Law of Admiralty of the future will acquire new interpretation, new 
connotation, new significance. Sriman Sabyasachi Mukherji has dealt with ‘Trial 
by the Press.” The press in any civilized country in the world today has acquired 
the position and importance of great significance. The revolutionaries in France 
in 1879 oried, “What is the third state ? Where is ib? Our press in India is 
indeed superb. Naturally a very great responsibility rests on the press in India, not 
only for the dissemination of news and the circulation of views but also for leadership 
_ and guidance of public openion.” Sriman Debidas Chakrabarty has written on the 
“Interpretation of Statutes.’ This indeed isa very difficult subject. The space 
at the disposal of our editor was not enough. The interpretation of statutes is a 
subject of paramount importance, particularly in a constitution like the Consti- 
tution of India where the judiciary has been given not only the jurisdiction to 
put a rational interpretation upon the intentions of the’ legislators but it has 
also jurisdiction to declare the statutes passed by the legislatures as null 
and void—a jurisdiction not exercisable by even the highest courts in 
the United Kingdom. The constitution in our country is supreme like the 
Constitution of the United States of America and any Act of the legislature 
may be challenged before our superior courts by an aggrieved citizen. 
Sriman Anil Kumar Mukherjea has dealt with the question of ‘Parliamentary 
Democracy in India.” Parliamentary democracy in India is yet in an infant stage. 
In the years to come this democracy will reach adolescence. Sriman Kalipada 
Chakrabarty has dealt with the “Evolution of Industrial Laws in India.” Industrial 
laws need further expansion. This subject has recently been prescribed for our 
students in the Law examinations. The ideas of our teachers and our advanced 
students will, I am sure, find proper expression and appreciation by legislative 
statesmanship. Sriman R, N. Agarwal has dealt with “The Rule of Law,” The 
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Rule of Law is the most fundamental idea underlying a stable government. 
It is a subject of perennial interest to all our scholars. Srimati Gouri Banerjee 
has dealt with “British Monarchy; Why it survives.” ‘In a century when 
sceptre and crown have tumbled down, the British monarchy survives, and perhaps 
it will survive for centuries yet unborn. The constitutional right of the British 
sovereign can be described in the famous lines of Wordsworth : 

“To warn, to comfort and command | 
And yet a spirit still and bright with something 
. of an angel light.” 

Sriman Ramanand Gupta has dealt with “Law and Social Progress.” The action and 
reaction between the two is contained in the story of the evolution of the systems of 
law. Sriman R. K. Bubna has dealt with “Trial by Jury.” The system of trial 
by jury which is supposed to trace its descent from the Jadiciam Parium clause of the 
Magna Carta of England in 1215 was supposed to be one of the strongest pillers of 
liberalism throughout the world in the post-Napoleonio era. Trial by jury has not 
today. the same sanctity as ithad in years long gone by. In fact, our Indian 
Constitution has not recognised trial by jury as one of the fundamental rights of 
a citizen. ` Sriman Bishnupada Mukherjee has written on the “Evolution of Law 
of Contract.” The Law of Contract is a subject, which, like the atmosphere, 
surrounds everybody. Sriman Durlabhchandra Bhattacharjya has dealt with 
“The Judicial System in the U.S.S.R.” The Soviet system may differ from the 
judicial systems elsewhere in the world, but it has a philosophy of its own which 
will amply pay perusal to a scholar who wishes to extend the bounds of human 
knowledge. riman Bimal Kumr Dutta has dealt with the question of “ex post facto 
Legislation.” This isa subject which requires very careful study from all persons 
interested in combating legislative inroads. The subject has been treated with 
scholarly care and will add to our stock of knowledge. 

Finally I think I should offer my grateful thanks to my distinguished 
pupil and colleague Dr, Pratap Chandra Chunder, Professor, University College of 
Law, who is the Editor-in-Chief of our magazine. Dr. Chunder’s achievements 
not only in the domain of law, but asa teacher and asa professional man, and 
also inthe domain of arts and letters are well-known, My two pupil editors 
Sriman Bishnu Pada Mukherjee and Sriman N. 8, Bothra deserve great credit for 
bringing out this copy of the magazine. They received valuable assistance from 
their fellow students Sriman Ramendranath Ghosh, Shyamadas Ganguli, Rabi 
Gupta, Debaprasad Bhattacharjya, Subhas Chandra De, Sachindra Nath Som, 
Biman Kanti Basu and others whose names will be remembered with affectionate 
respect. 


EDITORIAL 


A RE-THINKING ON ASSAM 


It is very difficult for me to resist, expressing my mental agonies over the 
recent violent crusade against the Bengalee Hindus living in the Assam Valley 
districts which has not only rocked the very. basis of India’s unity and nationalism 
but'also shocked every right-thinking Indian having-faith in democracy and Rule 
of Law to observe the lack of imagination and feeling of helplessness during national 
crisis and inexplicable inaction on the part of those who are in power and in position 
to lead the nation to prosperity and for that matter bring about India’s unity 
and integration. The Assam carnage by its very nature and form has brought 
before allsome burning questions which are also naturally tormenting the mind 
of the students community. Enough have been said in the Press and Platform as 
also in the Lok Sabha about the probable reasons of th’s holocust against the 
Bengalees and much details about widespread arson, loot, assault, murder, and 
insult to women have come to light with gruesome stories and facts and the 
political motive behind this organised mob fury to drive away the Bengalee- 
speaking inhabitants and permanent residents of Assam backed by a section of 
the State Officials. I do not desire to repeat these accounts to make my readers’ 
mind heavier again. f 

Asa student.of Law I personally feel a bit frustrated to find how our sacred 
Constitution has been treated asa scrap of paper in the Assam Valley by these 
hooligans and enemies to India’s unity. The Preamble of the Constitution says 
that India is constituted into a Sovereign Democratic Republic to secure to all its 
citizens Justice, Liberty, Equality “and Fraternity ‘‘asguring the dignity of the 
individual and the unity of:the Nation.” Article 19: lays down that zt (1) All 
citizens shall have the right — (e) to reside and settle in any part of the territory 
of India; (g) to practise any profession orto carry on any occupation, trade or 
business.” These are some of the basic principles on which stands India and 
naturally the.basic and primary duty of the State, apart from maintaining law 
and order, ig to ensure conditions in which these basic principles can be fulfilled. 
From any point of view the movement in Assam Valley is a serious threat to the 
fulfilment of the objectives of the Constitution, especially the unity of the nation, 
and to the Fundamental Rights guaranteed by it. 

The reasons for these rather brutal atrocities committed on the Bengalee- 
Í “speaking Assamese, a8 they say, are firstly, their refusal to submit to Assami- 
sation Drive in language, dress and culture and secondly, to vacate the land 
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for economic prosperity of the “Sons of the Soil’ or rather,in the’ words of Mr. 
Hyder Ali, the ex-Governor of Assam, “Natives of Assam should Rule over Assam,” 
or in the words of late Gopi Nath “Bardoloi, “Assam for Assamese.” To achieve 
these ends the ‘‘Bongal Kheda” movement (in Assamiya language ‘‘Bongal”’ 
means foreigners who do not speak Assamese ) is continuing in the Assam Valley 
for the last 20 years. To understand the very parochial attitude of a section of 
enlightened and educated Assamese it would be better ifa short description of the 
mosaic linguistic pattern of Assam is given here. Excluding the area of 31,697 sq. 
miles of North East Frontier Agency, Assam having an area of 54,084 sq. miles 
and a population of 90,40,707 persons is a composite multilingual Etate. The 
population is composed: of such linguistic groups as Assamese, Bengalees, Khasis, 
Jayantias, Mizos, North Cacharies, Nagas and Mikirs and all of them are natives 
of Assam, ‘Besides these principal groups several lakhs of people working in 
900 tea gardens of Assam speak Hindi, Oriya, Mundari and Nepali languages. 
According to the census of 195] lightly over 40 per cent of the population are 
recorded as speaking Assamese, and 24 per cent speaking Bengali, althcugh the 
Assamese claim that they are now about 55 per cent of the entire population. 
But taking the population of Assam tate as a whole on the 196] census basis 
Assamese cannot be claimed as a language of the most of the people of Assam. 
The States Re-organisation Comniission suggested that a State should be treated 
as uni-lingual only where one language group constitutes about 70 per cent or more 
of the entire population. The’ 8. R. 0.’s view was that where there was a 
substantial minority constituting 30 per cent. or so of the population that State 
should be regarded as bi-lingual for administrative purposes. Regarding the census 
of Assam where “‘the spread of Assamese between 1931 and 1951 was so noticeable 
that the accuracy of the last census has sometimes been doubted.” 


And there is strong reasons for this doubt. During the ten-year periods 
of 1901-11, 1911-21, 1921-31 the rise in population in Assam was in the 
average of 14:3 per cent. The corresponding Indian average during these 30 
years was 11:9 per cent in a 10-year-period. But even if the 14.2 per cent, increase 
is accepted as correct, the. number of Assamese speaking population would 
come about 22,41, 538 in 1941. According to the same rate of increase in 1951 
the figure should have been 26,02, 900 on approximation but not more than that. 
In 1951 census however Assamese speaking population has been shown at an 
incredulous figure of 49,72;493. Nowhere in the world rise of population has 
ever been so high. This increase was to such a great extent and abnormal 
that even the Chief Census Officer in his report expressed his surprise and doubt. 


I must confess that the “Bongal Kheda” movement has been to a great 
extent successful since their tactics is ‘Frighten the Bengalees, burn their 
houses and drive them away.” Those who have been driven away have taken 
shelter in Cachhar and North Bengal and those who remained are passing 
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their days in terror and dare not declare that they are Bengalees. All these 
happened before the eyes of the guardians of law and order while the official 
policy of the. Assam Government since the time of late Bordoloi, the ex-Chief 
Minister has been “Assam is for the Assamese” and by their definition only 
the Assamese speaking people and not others are Assamese,—a strange definition 
no doubt in a multi-lingual State. The students of Law no doubt would sudder 
to realise how it is possible in a federal state and would wonder why the Centre 
did not move to ruthlessly deal with this weak-link in the Federation to 
ensure healthy growth of democracy and establishing the Rule of Law. After- 
the Parliamentary debate on Assam it would be useless to deal with these 
questions. We have seen how openly the present Chief Minister of Assam 
has accepted the guilt on behalf of the Assam Government and how the Prime 
Minister of India competed with the Home Ministêr to shoulder the guilt 
on behalf of the Centre. But noneof them have thrown any light as to 
how this disease of linguism and separatist mentality could be cured for the 
welbeing of Indians. 


At this point it would be a relief to my readers to re-read the Prime Miniater’s 
concluding speech inthe Lok Sabha which, to my mind is thought provoking. 
He said, “The troubles in Assam had thrown up in bold relief how narrow were 
India’s traditions and inheritance in social matters ... The nation is certainly out- 
growing its traditions of ‘narrow life’, but they had, to some extent, affected 
the political life of the country- with the result that when we bring up 
democracy and open the door to every group to function as it wants, then 
that ancient evil comes up; and when it comes up, it comes into conflict with 
` the other group.” f . 

The Prime Minister said, “I have felt sitting here and trying to listen 
to others—though my mind wandered away occasionally—that I am ina haunted 
place with all kinds. of ghosts of the past, of the distant past and the recent 
past... ... When we talk so loudly of our nationalism, it is about each person's 
idea of nationalism, his own brand of nationalism. It may be Assamese 
nationalism or may be Bengali, Gujrati, U. P. Punjabi or Madrasi. Each one 
may use the big word ‘nationalism’, but in his mind he is thinking in terms 
of his own brand of nationalism and when two brands of nationalism comes 
into conflict, there is trouble.” 


“So -also about Indian unity”, ‘said the Prime Minister. We want unity 
of our own ‘thinking and brand. Each person’s orthodoxy is his own doxy, 
Others are heterodoxy. My nationalism is real,- yours is not,—we-all tend 
to think so‘... ..”, “The fact is we live in closed societies, a Bengali closed society 
or Marathi or Malayalee closed society. Not only in this country but even 
abroad one would find the existence of separate Gujrati club, Malayali club 
and the like. They do not have even a single Indian club. It is ingrained in our back-. - 
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ground in our upbringing and our social structure. Of course that‘social structure 
is changing. Everyone talks of tolerance also. But where it strikes at our 
social habits we are intolerent. We have been intolerent. The caste is intolerent,” 

The Prime Minister declared that the conception of Indian unity and 
nationalism was today limited to each group’s way. of thinking. It was nota 
common ideal of nationalism. It was largely divided by the social structure, by 
caste system and the like. 

-No doubt the Prime Minister has hit at the -very basic defect of our society 
and evidently he has failed to rectify the defect and integrate the Indian masses, 
inspite of having immense power at his command. 

In conclusion, I quote below a passage from a leading article to which views 
I fully subsoribe : “Mr. Nehru’s wisdom ( which now seems clouded ) was available 
to our Constituent Assembly which, realising that the strength of the Central 
Authority had been the only successful guardian of the fundamental unity of 
India, had taken almost a right about turn from the contemporary trends of Indian 
polity to give usas strong a Centre as is consistent with the principle of a federal 
Constitution. That Centre, we all know, had since been exercising allits power 
and authority to keep the States within bounds of common political and economic 
policies but failed miserably just when an open rebellion was proclaimed hy the 
people of one State against the very foundation of our Constitution. 

Mr. Nehru was quite correct in referring to the pursuit by the ghost of the 
recent past but failed to identify it with the tragic failure of the Central 
Government inthe context of the anti-Bengali riots in Assam. His failure to 
make a concrete point in the course of his otherwise admirable concluding speech . 
in the Lok Sabha is the inevitable consequence of that failure.” 

Pandit Jawaharlal Nehru, the declared successor of the great saint and Father 
of the Nation, Mahatma Gandhi, has also failed to maintain the process of 
integration initiated by Gandhiji and maintain a mental balance during crisis to 
defend truth and justice and give a bold lead to the nation to attain the e 
laid down in the Constitution, 


Bishnu Pada Mukherjee. 
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NEWS, VIEWS & RE-VIEWS : 


China s aggression over Indian territory 


The Indo-Chinege agreement of 1954 on Panohaseel doctrine has been proved 
to be a damned failure on the issue of border dispute between these two countries. 
Chinese expanison-policy over Tibet and Indian territory has led us to conclude 
that the sacred and much enunciated doctrine of Panchasheel is burried under 
ground ; but its ghost appears to` be laughing on the Mc Mahon Line which was 
recognised to be the border line between India and Tibet. At the Simla conference 
of 1914, both the Chinese and Tibetan representatives took part on equal footing 
with the then representatives of British India. The Chinese Government had been 
so long aware of this settled border line and did not mind to oppose to the 
situation. But with the occupation of Tibet by the Chinese Government in 1950 
against the popular will of that Country on the ground of their suzerainty over 
Tibet together with India’s recognition of this change-over had made China to 
feel the weakness of Indian Union. It is on this mistaken foreign policy of India, 
that the Chinese forces have rushed to north-east Ladakh which is within the 
Indian territory. Besides, China is actively trying to create a sphere ‘of influence 
over Sikkim and Bhutan. - 

The recognised practice of International Law is this that with incorporation 
of new territory into a Country, the old order, custom, and bilateral agreements 
are complied with by the successor State. But China of her own accord violated 
this practice by opposing to the Mc Mohan Line so long recognised and established 
° border line between India and Tibet. Her disregard to this line and forceful 
entrance by the Chinese well-equipped army into the territory of India without any 
provocation on India’s part and prior conference with and notification to the 
Indian Government certainly amounts ‘to aggression of China in the eye of 
International Law. ` | 


* * * * 


Judgement of International Court of Justice 


Portugal instituted a dispute before the International Court alleging that 
India did fail to supress the uprising of Dadra and Aveli, though the army 
and weapons were carried over Indian soil. Settlement of this dispute was not 
a possibility had not India given her consent to defend the allegations. 

From the judgment delivered after two years, it has been said that these 
two Portuguese settlements were to some extent eligible to cross Indian soil 
tillthe mass uprising but that did not allow catrying of weapons and army 
against her will, After 1954 movement, Dadra & Aveli inhabitated by 40,000 people, 
totally ousted Portuguese dominancy over there and since then Portugal can 
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never claim passage through Tdi soil from Daman. to Dadra and Aveli :— 
_which have since achieved complete independenge and: no case of violation of 
international jaw by Indja- can ever: arise.. This fudgment’ has-Jéd- to, recognition 
-of the independent status \achieved. by Dadyg & < -Nagni—Aveli by the mass 
upsurge and: there -cannot be : : difficulty to give effect to:the expressed: decision of 
the provisional government of these two settləmenta ‘to be'inoluded within India. 
Kë ` In an: editorial comment. “Waehihgton Post” has said that, settlements of 
this type. should not :be allowed tó; grow, up as international ‘problems and 
without any loss of: further ‘time ñ _plebjscite, should decide the status of all 
such settlements.. It is needless to add that this decision should cover all small 


settlements beginning with Goa to:-Makao, ee Gibraltor etc. a 
bg Jr, lr Sé Det, > 4 sty 2 S E 3 Sga ' Wé WËSSE j + Be: 4 Sg I 
See ee Sé? E N nh = L. I i 
š: a d e A K- ` 2 * 4 š xi á _ x. 
. aan, Aja She GE fhe tee, A D 
< 5: ' hi 4 SE I Fai 
` - Canal Diputa See: S ss: p e a ne 


| Undottbtedly we are living in} a democratic State ‘and what is essentially 
wanted: of us is to keep ourselves ` alive and akin to all> matters of national 
importance." Why should “we: mot" #hen bothér about; the Settlement of Canal 
water ‘Diepute which our ~ Prime Minister - is going "to sign at Pakistan ? The 
 Drée ‘is not: waiving much and the ‘people’ are not astir, ‘with ‘this’ great 
incidént: but ‘is this not a very undué: ‘yield to'a fofeign country ? Pakistan 
may demand that "80% of the ‘waters of the’ Six “rivers: ‘flowing into the Indus 
basin must be Her private. property. After partition ‘Pakistan. . preferred’ the 
| “intense irtigable ‘areas? ‘and diversion! of‘ the waters‘ of ‘Indus River to Pakistan 
e? is sure to rétain Rajasthan as a desert. The settlement,’ as we understand 

is India’s forgoing ‘the rights on all the three major rivers of the basin inclu- 
ding ae Indus— which will ensure Pakistan earning of revenue in crores of 
rapèêsi "be ` “building ` link. Canals. to Pakistani territory as the SEH link 
‘Canals ‘fall within the limits of Indian territory.” I i 

'We fail ds ‘understand’ how International- Law can amon these whims 
of Pakistan tq demand from India link- Canals ‘as SR aoquired the irrigable 
‘areas. Zë ES ' ; - 

One thing more ‘should also continue to. cause: our: headache, India is going 
to! ‘accept ' Mangala. Dam “from ‘Pakistan and; -by: saying: this do we not accept 
‘Pakistan’ s legal’ “Occupation of Kashmir as Mangala Dam is within Pak occupied 
f ` ‘portion of Kashmir in Can we not treat this as recovery of forcibly occupied 
“Mangala ‘Dam ‘from. the: Pakistanis.? Should we give defaclo d dejure recoge 
“nition | in. this fashion tn see occupation, of 8 portion ‘of Kashmir by the 
| Pakistanis Pa ee ag : ë + : 

` The students Of: International Law; should, think- over these for Serom 

‘times in national interest. lQ. po Té l 
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international ‘Co sinihission ef Jurists 
ESSAY CONTEST ON 


( The as of the lawyer in the economic: and social devélopment of his county: 

7 within the framework. of the Rule of Law) ' % 

In order to- encourage law students and young lawyers interested in the 
problems ifthe Rule of law, ‘the International Commission of Jurists—a non- 
governmental organization in Consultative Status with the United Nations 
Economic and Social Counci]—announces ah international essay contest on the 
theme: “The Role of the lawyer in ‘the Economic and Social Ip pini nk of 
His Country Within the Framework of the-Rule of law.” 

1. Subject oOo OW oh ae | REGULATIONS ' 

Essays may be written on the theme i in general or on | any specific national 
or international aspect decided upon by the entrant. The essays submitted 
should deal with the impact on each other of the need for economic and social 
development and the promotion and preservation of fundamental freedoms ‘undér 
law. There should be a discussion of the question whether the Rule of Law is, 
properly to be-seen.as solely a defence against infringements of the fundamental 
freedoms or whether it: requires a positive 1attempt by, lawyers—in the. broad 
sense ofthe term;:i.e „judges, teachers-of law” and practising lawyers—to promote 
simultaneously the He in which.man’s légitimate social, economic, educatio- 
nal and’ cultural aspirations may be fulfilled. The essay should be prepared in 
a. publishable form -with proper citation of relevant material. | dag I 
2. : Closing Date . ° ;- Ki a i ER 3 E ge 


L 


! -Entries must bs..received at the Geneva afo of the Commission not later 
than December. 31; 1960; ` oe - S 2 


a 
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i ` Eligibility E : ` j ` Së A DEE : 
ES “The entrants must blg to ..one of the, following ‘categories: - >- | 4 
Ga Wa); Personé certified by their. respective Dean; Tutor or other responsible 


officer ‘as registered students in a recognised school or faculty of law, or mm a school 
or- faculty of politioal and; or social. science where: instruction and examination 
inlaw forms part of the curriculum leading to a degree ; °. Å an 
(b) Persons who. have graduated in law or in a subject which included + an 
- examination in law not earlier than 1957 ; i p a 
(e) Persons reading for the Bar--or Stee See formal instruction 
as. required tin each~ Pira country, witha view to Ge EE GE 
-judge ‘or to practise law. -~ ; | : s: : ve 
-. . “In, case of doubt as to the eligibility the. Adjudication Committee shall 
ste in-the last resort.. . 


4. Other Rules | ; i " << "os 


2- Entries may be w vritten in English, Franch’ German or : Spanish, Entries- ee 
be typewritten,. double, spaced, on one gide of the page'only-and submitted 


Fr 


in five copies, Entries should contain a minimum of 10 000 wordg. 
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5. Awards.” 0 o "erg, a gae Sg : 
' First prizes <.  Cash.aawardof, =". | ‘+ 2,000 Swiss francs; 
Second prize’: Zë SÉ SZ um, E Cash award of 5- :- Q 1,000 Swiss francs; 
' Third and. fourth prize: -::~ Two. cash awards of ` ` . 500 Swiss francs. 


"Winning entries as “well as those receiving honourable. mention will be 
published id the-Journal or in another publication of the Commission. | 
dë * “x. . Léi 
Mr. D. D. Basu! s “Introduction to-the Constitution of India” 

_ Mr. Basu’s - Massive Commentary on the Constitution of India -has already 
ee world- wide appriciations and it is a ‘precious wealth for a good law 
library. This monumental work is an encyclopaedia of comperative law. 

„in his work, the; author. explains, the sources of each provision and at the same time 
gives. independent treatment to similar provisions | found in other constitutional 
systems. Thus the book has become & treatise on’ universal notions of justice and 

. constitutional Government in: ‘theory and practice. oe. 

ae Law of “TORTS”. dS p sns - , 

In-his. work Mr: Basu presen a systematic, ëxposition of the salient principles 
GE Jaw, Ap Torts and it is based, on. ‘primarily, inductive method. The 
‘author pays great attention towards fuller explanation of the rules by which the 
students" may have connected and comprehénsive view of the whole subject. In 
this book Mr. Basu gives a complete treatment of important decisions which are 
indispenéable for the purpose in view. 
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ACKNOWLEDGEMENT. ° ite ame | ae 4 
dbp i ‘We are thankful to the ‘authorities. ‘of the International Conga of Jurists 
` for _their-“kind, permission to reproduce ‘Constitutional ’ protection of civil 
rights in India” written aS Mr. Durga i Das Basu, ‘in this magazine, RER their 
noteworthy publication. í: i: r = sur z 
TI We are-glad to ‘note that an year: we Beete a few valuable articles 
for ua “in this magazine.: The arbiole : “International Company. Law” 
„written: by Hon’ble- Mr. ‘Justice P. B. -Mukherjee:..-The article “The. Visit of the 
Circuit Court Zo Ehe Andaman and Nicobar ` Islands; . 1960”. written by .Hon'ble 
Mr: i. D. N..Sinha; -The..article Changing. India: and Morality Rehind 
‘Law.”.- Written be Hon’ble Mr. Justice B. N. Banerjee.:. The article ‘“‘Thé Force 
Behind: ‘International Law” Written. by Dr: M. J.. Sethna.. The -article “Our 
“Laws and Legislatures!” written .by Sri Saila Mukherjee. The, article “Some pete 
of the Law of. Admiralty’: written ‘by. Sri Samiran-Sen.:.' ‘ - 

We express ' our deep; sense of ‘gratitude for: Ste kind co- o-operation.. We 
woe. thanks: ‘to: those, who have Kindly contributed to this magazine. ©’. 

, We aro deeply. grateful: to our: Principal Dr. `P. N. Banerjee, without Se 


EE and guidance our journal would not have been so successful as it 
Pte, rs ae - : 
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Haa been. We also convey our, gratitude to our Vice-Principal Dr; B. N. 
Mukherjee, our President Professor 8. A. Masud, Vicé-Presidents Professor 


S... Ne Mukherjee and Professor H. RK. Mitter arid Superintendent of the University ` 


Press, Sri. 8. Kanjilal for their valuable suggesstion atid co- operation. Hereby 
we forbear fróm ` trying to express our- deep gratitude: to our Editor-in-Chief, 


Dr. P. C. Chunder whose active ' participation and guidance in the preparation of 


this journal have enriched the journal. I 
We have the pleasure to express our-hearty thanks to Sri Mrityunjay Basu, 


Superintendent, Sri Kali Kumar Dutta, Librarian, Sri Sribhusan Mitira, Sri Anath 


Bandhu Samadar, Sri SoumenB anerjee, Chandra Shekhar De and others on the office 
staff for their ‘active and hearty co-operation. 

Hereby we offer our heartflet thanks to Manash Kumar Banerjee, Sib Kumar 
‘Mukherjee ` and Bimankanti Bose, of Second year class and the members of Ane 
‘editorial board for their co-operation and assistance. 

We express our thanks and gratitude to those who have enriched this 
Magazine by their kind contributions and to the students general for their collabora- 
tion and sympathy: We alsó express our thankful gratitude to Mr. G. C. Dey, 
Proprietor of. Tarun Press ‘for his amiable treatment and promptness GE 


the publication of the Magazine. ; | 
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What does Cover Page Signify ? 

After all it is always difficult accurately to assess an artist's endeavour 
to express the philosophy of his creation and unwise to generalise with a 
problem so- fraught. with creative imagination, ‘The artist’s'idea of the cover 
page is an exalted excogitation and a-valorizing attémpt to permit a timely 
glimpse- over the symbolical concept of the same, bend 

The whole front cover has. been equally divided into three sectors. It 
‘symbolizes. the three- aspects, namely, the Legislative, the Judiciary and the 
‘Executive, permitting space enough for a few human faces drawn in patches 
of black and. white contrasts. . Each face envisages fully for the organ of 


equitable {justice ‘and standé for the sacred entity for an impartial ‘as well as 


‘unbiassed . .yerdiot i in the eye of. Jaw. The contrast in colour, however, mani- 
‘fests the. ‘trfamph of . knowledge over ignorance. Apart from it there is a 
balance —the “symbol for logical precision and a most scientific device that analyse 
any social.intercourse assuring.order and peace for.every citizen. And asword of 


Democles,.synchronised for the post-mortem of: social or anti-social selatan and ` 


common human affairs, stands for intellect dispelling prejudice and vanity. . 


On the whole,‘ the feature in full ‘itself attributes something for getut 


effectuating . the magnificent supremacy of the men of this profession : in- social 

realm of India. Oe i : ; 
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INTERNATIONAL, COMPANY LAW 


By 


The Hon’ble Mr. Justion P. B. MUKHARJI, 


i t 
- >* 


A new jurisprudence is growing up to 
evolve an International Company Law. The 
International Law Association appointed ‘a 
committee to consider international position 
of Limited Companies operating in different 
parts of the world; in furtherance of industry, 
trade and commerce, The 48th Conference of 
International Law Association held at New 
-York University considered the Draft Conven- 
tion prepared by the International Company 
Law Committee.: The Indian Legal World 
would do well to study the Convention. The 
rapid growth of industrialisation of India, the 
new trends’ introduced into the recent Com- 
pany’s Act in India, and the remarkably in- 
creasing number of Foreign companies which 
are trying to set up business in India make it 
necessary that a proper study should be made 
of the new jurisprudence of International 
Company Law, `--. 

A brief study of the Draft Convention will 
reveal the nature of endeavours made to for- 
mulate the struggling concepts in this branch 
ofthelaw. . . - 

The Draft convention, in the first . place, 
is intended to apply to all companies limited 
by shares. Secondly; the personal law ofa 
company whose central. management is estab- 
lished in the country where that company is 
incorporated, is suggested to be the Joe of 
that country. This second suggestion is 
controversial and failed to receive the appro- 
val of the International Law Association. It 
does not say anything with respect to a com- 


I 
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pany whose central management is not estab- e 
lished in the country of incorporation, Three 
different views were expressed with regard to 
this suggestion. The first is that in some 
country there is no hesitation in submitting 
all companies to the law of the country of 
incorporation. Safeguard against abuse of 
foreign incorporation can be achieved by im- 
posing restriction on the doing of business by 
foreign companies. Naturally, this view did 
not appeal to countries with a liberal record in 
the admission of foreign companies. The 
second view- is that companies should live 
under the law of the country of incorporation 
provided that such foreign incorporation does 
not practise any fraud on the law of the 
country, when the ‘‘evaded” law of the place 
of central management would regain control 
and eventually lead to the foreign company 
being considered as a nullity. The third view 
is that the test should be the law of the place 
where the central management operates, 
whatever the place of incorporation may be, 
The Draft Convention recommends that the 
personal law of a Company should govern the 
promotion and the constitution of- the com- 
pany including raising of capital and distribu- 
tion of dividends. The Draft Convention also 
suggests that the personal law of the company 
should govern the corporate organisation and 
the corporate relations of the company, inclu- 
ding rights and duties of the organs and 
shareholders towards the company and ase 


between shareholders inter. se. With regard 
` ji . 
` 
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to contract special provisions are made, It is 
suggested by the Convention that in contract 
the personal law of the company should govern 
the powers of the company to act and the 
authority of the organs to act for the com- 
pany. However, if the contract is entered 
into by an organ of the company in a country 
other than that of the csmpany’s personal 
law, whether the organ is temporarily or 
permanently residing there, and the other 
party ought not reasonably to have known 
about the restriction on the powers of the 
company or the authority of the organ, the 
company should be bound by the said con- 
tracts if the powers ofthe company or the 
authority of the organ are not similarly res- 
tricted by the law of the place where the 
contract is entered into, It is however pro- 
-vided by the Convention that the liability of 
an organ which has contracted ultra vires or 
beyond its authority and has committed the 
company thereby should be governed by the 
law of the place where the organ has acted. 

When the acts of the Company’s organs 
violate the provisions of the Company Law, 
the Convention prescribes that the personal 
law of the company should decide (i) whether 
the act is illegal, (ii) whether the act is an 
act of the company and (iii) whether the 
company or the’ organ it solely or jointly 
liable. On the other hand; in respect of un- 
lawful acts of the Company’s organs the law 
of the place where the act has been committed 
should determine the three questions just men- 
tioned. | 

The personal law of the company is made 
the test to govern the personal liability of the 
organs and sharehclders for the debts of the 
company. Subject to specified exception the 
Convention suggests that the personal law 
e of the company should also govern the dissolu- 
tion of the company, The exception is made 
: d 


# 


‘in favour of the bankruptcy or other methods 


of dissolution of insolvent company and of the 
distribution of assets belonging to a-nationa- 
lised company which are situated in a country 
other than that of the nationalising State. 
Finally, the Convention suggests that the 
applicable law as determined by this Conven- 
tion may be set aside by reason of public 
policy. ` 

The Convention by limiting the scope of 
Company’s personal law makes it clear that 
the contract itself does not come under the 
Company’s Law. The fact that one of the 
contracting party is a company is said to be 
irrelevant in determining the proper law of the 
contract. The law governing the contractual 
liability isthe lex contractus but the Conven- 
tion did not introduce that rule. The Conti- 
nental view is well-established in treating 
capacity as a matter of personal status. There 
is also a good deal to be said in favour of the 
view that the interésts of shareholders in not 
having officers bing them in an unforeseeable 
manner are at least as worthy of consideration 
asthe interest of third party who when con- 
tracting with a foreign company can be ex- 
pected to look into the legal set-up of their 
contract partner. The Convention appears to 
recognise the difference where the company ig 
acting ultra vires and where the organ is 
acting intra vires of the company but outside 
its own legal authority. Unnecessary compli- 
cation may however ensue on the admitted 
distinction between organs and other agents. 
Rabel on conflict of laws however expounded 
this distinction. Organs or Principal Officers 
are said to be the Company’s legal represen- 
tatives, while other agents are said to derive 
their powers from a private declaration of a 
company acting asa principal. The Conven- 
tion explains by saying that the position of an 
organ is peculiar to Company Law but the 
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position of other agents of a company is 
Bupposed to come under the general law of 
agency.. 


The Rule in Royal British Bank, Ltd. gs. 
Tarquand has undergone necessary metamor- 
phosis in the Convention, by the suggest'on 
that the Company’s personal law can be 
disregarded if the third party could not 
reasonably be charged with notice of the 
Company’s or Organ’s powers. This perhaps 
was a necessary compromise having regard to 
the international functioning of the company. 
The Convention is bold when it makes no 
distinction between a company that only con: 
tracts abroad on an occasional basis and a 
company that has established a stable foreign 
branch. 


The Convention rightly does not pretend 
to cover all problems of International Com- 
pany Law, for instance, it has not yet started 
to enquire into the problems raised by the 
transfer of a company’s seat or principal place 


of the world. 


wi 


of business from one country to another. But 
the Convention is a modest beginning with 
the draft of 10 suggested Articles, which focus 
attention on the main essential points. Com- 
panies are fast acquiring international] charac- 
ter and status. ‘The Convention lays the 
foundation for building the jurisprudence of 
International Company Law which is slowly 


struggling to evolve under pressure of inter- , 


national trade and commerce and the new 
concept of social welfare by which the more 
highly industrialised countries of the world 
are waking up to a-sense of responsibility for 
the growth of the under-developed countries 
The new jurisprudence of 
international Company law might acquire 
unsuspected nourishment by following a kind 
of legal ecclecticiszm in fusing the best ele- 
ments of the British public Company, the 
different types of Stock corporations represen- 
ted -by the ‘usual American Shareholder 
Corporation, the French “Societe anoynyme”’ 
and the German ‘“Aktien-gesselschaft.’’ 


“Liberty is not dependent on mere statutory provisions. 
It ts a treasure which cannot be preserved by mk and paper, 
S it must be preserved by the combined determination of the 
common citizen, the executive, the legislature and the 
judiciary to work the constitution in the spirit of liberty.” 
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The visit of the Cireutt Court to the Andaman 
and Nicobar Islands, 1960. 
By | 
The Hon’ble Mr, JUSTIOH D. N. SINHA. 


A group of islands called the Andaman 
and Nicobar islands, lie like a chain in the 
Bay of Bengal, about 590 miles from the 
mouth of the Hooghly. There are several 
hundreds of islands, the southern-most of 
them being not far from the island of Sumatra. 
The group of islands may be roughly divided 
into two, namely the Andaman Group and the 
Nicobar Group, The Andaman Group may 
again be divided into two, namely “the Great 
Andaman Group” and “the Little Andaman 
Island”. The extreme length of the Andaman 
Group is 219 miles with an extreme width of 
32 miles, The main part of it consists of a 
band of five chief islands, so closely adjoining 
and overlapping each other that they have 
long been known collectively as “the Great 
Andamans’, Four narrow straits part these 
islands. Attached to the chief islands are, 
on the extreme north, Landfall Islands; 
Interview Island, off the west coast of the 
Middle Andaman ; the Labyrinth Island off 
the south-west coast of the South Andaman + 
Ritchie’s archipelago off the east coast of the 
South Andaman and Baratang. Little Anda- 
man, roughly 26 miles by 16, forms the 
southern extremity of the whole group and 
lies 31 miles south of Rutland Island across 
Duncan Passage. Besides these, there are a 
great number of islets lying off the shores of 
the main islands. The land area of the Anda- 


əÜ men Islands is 2508 sq. miles. The Nicobar 


Group contains 12 inhabited and 7 unin- 


d 


habited islands. lying between Sumatra and 
Andaman Islands. They have an aggregate 
area of about 2508 sq. miles. The northern- 
most island in this group is Car Nicobar. 
The largest and southern-most of any size is 
Great Nicobar, covering 333 sq. miles. The 
islands forming Great Andaman consist of a 
mass of hills enclosing very narrow valleys, 
the whole covered by an exceedingly dense 
forest. ‘The hills rise, especially on the east 
coast, to a considerable elevation ; the 
highest being Saddle Peak ( 2,400 ft. ) in the 
North Andaman. Little Andaman, with the 
exception of the extreme north, is practically 
flat. There are norivers and few perennial 
streams in the islands, The scenery is every- 
where strikingly beautiful and varied, and the 
coral beds of the more secluded bays in its 
harbours are conspicuous for their exquisite 
colouring. The coasts of the Andamans are 
deeply indented, and there are a number of 
tidal creeks, often lined by mangrove swamps. 
The chief of several capacious harbours is 
Port Blair in South Andaman: and there are 
a number of good anthorages along the coast. 
The Andaman islands form part of a lofty 
range of submarine mountains, 700 miles long, 
running from Cape Negrais in the Arakan 
Yoma range of Burma, to Achin head in 
Sumatra. This range separates the Bay of 
Bengal from the Andaman sea. The islands 
lie within the influence of practically every 
cyclone that blows in the Bay of Bengal but 
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the islands themselves are rarely affected by 
it. Ever since 1868, there has been estab- 
lished at Port Blair, a meteorological station, 
which is of great importance: for gathering 
information. relating to the direction and 
intensity of storms, Speaking. generally, the 
climate of the Andamans themselves may 
be'described: as normal for tropical islands. 
It is warm always, but tempered by pleasant 
sea-breezes. It is usually -dry during the 
north-east monsoon but very wet during the 
south-west monsoon. The chief product of 
the islands is timber. Ever since 1883, a 
section of the Forest Department of India 
has been established at ‘Port Blair. The 
chief timber of. indigenous growth is padouk 
used for buildings, boats, furniture, etc. and 
is a good substitute for teak and mahogany. 
The other first class timbers are .Gurjan, 
which attains a prodigious: height and girth 
and is.used for the manu‘acture- of ply-wood ; 
Marble or zebra wood, with its white base 
and black stripe, is striking. There is also 
a species of satin-wood, although. it differs 
from the satin-wood of Ceylon. Great 
mangrove swamps supply unlimited firewood 
of the best quality.. Anima! life is deficient 
throughout the Andamans, ‘There are no 
wild animals except deer, which has multi- 
plied: to such an extent that it has become a 
hindrance. ‘to agriculture. 
carnivores, This paucity of animal life seems 
inconsistent with the theory that the islands 
‘were once. connected ` with the mainland. 


There are no 


Moreover, the Andaman species differ from 


those of the adjacent Nicobar islands. The 
Andaman islands are the abode of savages, 
as low in civilization as almost any known 
on earth. The earliest mention of them is in 
a remarkable collection of early Arab notes 
on India and China (A.D, 851), whith des- 
cribes the islanders as cannibals who mas- 


sacred ship-wrecked crews. Mention is made 
of these islands by Marcopolo, who probably 
saw the islands without visiting. them, and 
mentions the name “‘Angamanain’’, which 18 
supposed to be based onan Arabic source, 


He describes the inhabitants as being dog- 


faced which: probably refers to the habit of 
some of the islanders of eating dog-flesh, 
Mention of these ‘islands is made by Nicolo 
Conti- (e 1440) He. explains the name to 
mean the “island of gold” and. speaks of a 
lake with peculiar virtues as existing in it. 
It is however generally thought thatthe name 
“Andaman” is probably derived from the 
Malay word “Handuman”, which again is 
probably based on the Sanskrit word ‘‘Hanu- 
man’’, although there are no monkeys of any 
species in any of the islands. In September, 
1789, Captain.Blair acting under instructions 
from the Government of Bengal .established 
a penal colony, associated with a harbour of 
refuge, on Chatham Island, in the south- 
east bay.of the South Andaman, now called 
Port Blair, then- Port Cornwallis. In 1855 a 
project was formed for a settlement and a 
convict establishment. This scheme was.inter- 


rupted by the Indian Mutiny of 1857, In Novem- 


ber, 1857, Lord Cauning despatched a commis- 
sion headed by Dr. F. Mouat, to examine and 
report. The commission reported favourably, 
selecting as a site, Blairs, original Port Corn- 
wallis, butavoiding the vicinity of a salt swamp 
which seemed to have been pernicious to the 
old colony. To avoid confusion the name of 
Port Blair was given to the new settlement, 
which was established in the beginning of 1858 
and it is situated inthe South Andaman Island. 
For some time, sickness and mortality were 
excessively large until there was reclamation 


of swamp and clearance of jungle on an exten- 


sive scale by Col. Henry Man ( 1868-70,)., 
The Andaman Island thereafter became noto- 
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rious as the locale of the famous ‘Cellular 
Jail’ which housed convicts, sentenced for 
life, a form of punishment which came to be 
known as ‘‘Kalapani’’. Previously, the con- 
victs who were sent beyond kalapani, were 
never brought back to the mainland, but 
ultimately settled in the island, giving rise 
to a penal settlement with inter-marriage 
between convicts of different sexes. The 
colony obtained notoriety from the murder, 
by a Mohammedan convict, of the Viceroy,the 
Karl of Mayo, when on a visit to the settle- 
ment on February 8, 1872. Shortly thereafter 
convicts, after the expiry of a number of 
years, which was held to constitute the work- 
ing out of a life sentence, had the option of 
coming back tothe mainland. The cellular 
jail obtained further notoriety by incarcera- 
Mention 
may be made of Barin Ghose, Utpal Dutt 
and Veer Savarkar. The penal settlement was 
abolished towards the end of 1945. Now, 
only one wing isin occupation as an impro- 
vised jail for local convicts. Three of the 
wings were demolished by bombing, during 
the temporary Japanese occupation. The 
Japanese utilised the bricks in building tem- 
porary structures and pill boxes all around 
the coast of Port Blair and the surrounding 
islands, There is talk now of dismantling 
the whole structure, as being a standing dis- 
grace to Indian nationalism. 

The Nicobar islands isa group of twelve 
inhabited and seven uninhabited islands, The 
most northerly island, Car Nicobar, with an 
area of 49 sq. miles, is the one we visited, and 
is by far the most densely populated. Car 
Nicobar is a flat island with coconut and 
bettlenut trees as also graceful palms. The 
Great Nicobar island is hilly, rising to 2105 ft, 
e On that island there are considerable and 
beautiful fresh water streams. In Car Nicobar 
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tion therein of political prisoners. 


Java and Sumatra, 


‘for Christian missionaries. 
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there are no streams but fresh water may be 
got from wells even when dug near to the 
coast. The Nicobarese bear no comparison 
with the aboriginal tribes in the Andamans, 
who are Negratoids, The original inhabitants 
of Car Nicobar are more or less like the 
inhabitants of the Malay Peninsula and south- 
east Asia, and in their appearance and dress 
have a resemblance to the inhabitants of 
The Nicobar islands 
appear to have exercised a peculiar attraction 
The inhabitants 
of Car Nicobar are all Christians, but the last 
of the English missionaries have now left. 
To a certain extent, christianity is only skin- 
deep. We are told that even now, when 
consecrating a canoe before using it, it has 
to be taken to the ancient island of Chowra, 
where live descendants of the ancient priests, 
who must throw sacred water over it, to 
ensure good luck and security. These islands, 
which formed a part of British India, were 
occupied by the Japanese during the second 
world-war. Local inhabitants suffered terri- 
bly in the process, and the scars are even 
now visible, -When reoccupied after the 
Japanese surrender, the island’s population 
was less than 30,000, mainly confined to Port 


-Blair.and an area of less than 100 sq. miles 


around it, in the South Andaman Islands, 
and another area of less than 100 sq. miles in 
the Nicobar Group Islands, Nearly 3000 sq. 
miles out of the total area of 3215 sq. miles 
remain largely unoccupied and almost unex- 
ploited, except for the forestry operation in 
some isolated areas. The penal settlement 
in the South Andaman Islands was abolished 
towards the end of 1945. The Government 
of India has now seriously taken up the ques- 
tion of its development, mainly by the rehabi- 
litation of refugees, The present development 
plans were really begun in 1956 and it was 


Le 
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contemplated to make an expenditure of 
Rs. 592 lakhs in the publio sector. 
vements have been made in the direction of 


Impro- 


agriculture and agricultural products, which 
includes forestry, national extension and 
community projects. including transport and 
communication, and The 
area under paddy “which was approximately 
4,000 acres in 1949- 50 has risen to 14,092 
acres in 195859. The population which was 
estimated at: 39,000 in 1955-56 has risen to 
47,000 in 1959. The main industry is, of 
course, timber, but plantation industry like 
rubber, coffee and paper are being developed. 
There ig a cocoanut oil factory and a match 
factory in the South Andaman, and a ply- 
wood factory is under construction. ‘he 
existence of mud volcanoes strongly suggests 
the possibility of oil, , Natural Gas has been 
found in considerable quantities. Coal has 
been discovered. Thesé islands are within 
the jurisdiction of the Calcutta High Court. 
The Calcutta High Court sends a brench of 
Judges on circuit to the islands periodically. 
The first circuit went in 1961, consisting of 
the Chief Justice, Chakravarti and Justice 
Guha Roy. The second circuit consisted of 
myself'and Justice Mallick which visited the 
islands during March, 1960. It is contem- 
plated that there should be two circuits each 
year, but owing to the paucity of cases a 
more frequent visit- has not materialised. 
Actually, we had to deal with ten first appeals, 
four second appeals of which two were for 
admission under Or, 41 rll, 
neous appeal, one ‘civil rule and one criminal 
motion. The Andaman and Nicobar Islands 
form one session division and the Chief 
Commissioner is the Sessions Judge of that 
division. To help him in his sessions work, 
the Deputy Chief Commissioner has been 
appointed, ns an Additional Sessions Judge. 


social services. 


one miscella- 


The Deputy Commissioner is also the District 
Magistrate, with additional powers under 
section 30 of the Code of Criminal Procedure. 
He is also the District J udge with an original 
jurisdiction of above Rs. 1,000 and other 
miscellaneous powers. Under the District 
Magistrate there are four first-class Magistrates 
one of whom is also vested with the powers of 
the Additional District Magistrate. Besides, 
there are two second-class Magistrates and 
four third-class Magistrates. The Revenue 
Assistant Commissioner has powers to try 
suits up to the value of Rs. 1,000. There 
are three Subordinate Judges, two of whom 
are vested with the powers to try suits 
up to the value of Rs. 500 and one upto 
Rs. 1,000. 

' The Chief Commissioner is also the Regis- 
trar of the High Court in the islands and the 
Deputy Commissioner is the Deputy Registrar 
ex officio. When the first circuit court went to 
the islands in 1954 a court room was hastily 
improvised. Since then, a permanent court 
room lias been provided. The question of 
lawyers is a difficult problem in the islands. 
During the last circuit, there were no lawyer 
practising at Port Blair, 
two lawyers, one from Madras and one from 
West Bengal, Perhaps it is due to the dirth 
of lawyers that suitable accommodation has 
not been found for them. There is, however, a 
retiring room attached to the court of the 
Deputy Commissioner, There is a small library 
in the Deputy Commissioner’s court room, 
which has a good collection of text books but 
is not sufficiently stocked with law reports. 
In the islands, all the judicial functions are 
carried out by members of the executive. 
This is perhaps unavoidable in the formative 
stages. Itis hoped that the matter will be 
remedied as soon as it is economically possible. , 
Inspite of their pre-occupation however, we 


` 
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This time we found 
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found that the officials entrusted with judicial 
work have carried out their functions consci- 
entiously and with reasonable despatch. It 
is inevitable however, that delays will occur 
when there is an inter-mixture of judicial and 
executive functions. Urgent administrative 
-work has necessarily to be given precedence 
and regard being had to their various pre- 
occupations, the work done by the officers 
concerned deserves the highest praise. The 
Chief Commissioner of the islands, Shri M. V. 
Rajwade who is also the Registrar of the 
High Court in the islands has drawn up an 
extremely ‘useful and critical note on the 
administration of the civil and criminal courts. 
The learned Judges of the High Court also 
have from time to time given reports criticis- 
ing the administration of the courts in the 
islands and suggesting improvements On the 
whole dispensation of justice is by no means 
delayed and is reasonably expeditious. There 
are certain internal reasons why in some cases 
delays inevitably occur, For example, in one 
oasé, a blood-stained cloth had to be sent to 
the mainland for examination and this procegs 
took a tremendous amount of time which was 
beyond the control of the judicial authorities 
Im: the islands itself. Material witnesses often 
have to leave for the mainland for reasons of 
health or urgent business and further hearing 
remains suspended, Intime, means will be 
found to remedy these defects. 

One thing that is holding up the develop- 
islands is the question of 
communication, At present, there are two 
ships m. v. “Nicobar” and m. v. “Andaman”, 
purchased respectively in 1956 and 1957, 
Between them, they make 36 round voyages 
between the islands and the mainland, in a 
year. On an average, aship touches Port 
e Blair once every tenth day, but traffic is dis- 
located on occasion when the ships visit the 


ment of these 
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dry-dock, once annually for compulsory service. 
There is a proposal to build a dock at Port 
Blair, which will facilitate these services and 
repairs but until then, such dislocations are 
very serious. Itis obvious that as trade in- 
creases, the provision of only two ships for 
communication would be wholly inadequate. 
The two motor vessels are even inadequate for 
the existing traffic. The motor vessel “Nicobar” 
in which we travelled, is only of 2700 tons and 
ina rough sea, travelling is both uncomfort- 
able and dangerous. Actually, such a situation 
arose several years back and we were told that 
m. v. ‘ Nicobar” sprang a leak in mid-ocean 
and B. O. S. messages had to be sent to nearby 
ships, but fortunately the leak was mended in 
time. 
conv: yance of Haj pilgrims, It is an excellent 
little ship, but unfortunately the maintenance 
has not been good. Our trip itself was very 
enjoyable, as the sea was extremely calm and 
captain Kent, the captain of the ship, looked 
after us very well When we first 
proposed to go to the islands, the image of the 
notorious ‘‘Kalapani’ arose in our minds, and 
we wondered whether it was going to bea 
pleasant place to visit. I must say, both for 
myself and my learned colleague, that we 
were agreeably surprised to see the islands, 
with their immense potentiality for improve- 


This vessel was previously used for 


indeed. 


ment. The natural scenery is impressive and 
variegated. We travelled extensively in the 
vicinity of Port Blair, and also touched at Car 
Nicoba en route to Madras, on our way back. 
Everywhere we went, the scenery was unique. 
Port Blair itself is somewhat like Shillong in 
Assam with flat hills, undulating roads and 
timber houses, The main je‘ty is in Chatham 
island. There is also a repairing dock at 
Pheonix Bay. The Government Guest House, 
in which we put up, overlooks the Pheonix 
Bay and the scene from the sitting room of 
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the Guest House is breath-taking. The City 
of Port Blair has all modern amenities like 
electricity, tap water and taxies, There is a 
large bazar known -as Abeerdeen Bazar. There 


is a meteorological station, and several up to, 


date hospitals, There area number of good 
schools, but no colleges. There are two clubs, 
one of which is for officials. “here is a 
Bengalee Club, a large Institution which serves 
as the focal point of intercourse between all 
Indians, not necessarily from West Bengal. 
We were taken into the forest reservations to 
watch the operation of forestry. The Govern- 
ment has about 100 elephants for the purpose, 
and maintains a nursery and hospital for them. 
We had to pass through magnificent inland 
creeks lined with mangrove swamps, which at 
places stretch into lake-like formations with 
timbered hills rising on all sides. We ‘were 
told that beautiful fishing can be had in these 
creeks and lakes. Although we were unable 
to visit the main activities of the Refugee 
and Rehabilitation Department, we were 
able to see something of the colonisation by 
refugee families from East Bengal. Contrary to 

_ the reports we generally heard in the main- 
land, the rehabilitation of refugees in these 
islands has met with Singular success. There 
is almost uolimited scope for development and 
the making of a Greater Bengal in these is- 
lands. Land is abundant although the problem 
is of finding sweet water. There are, however, 
mountain-streams and with a little effort, the 
necessary irrigation projects can be fully main- 
tained. The virgin land yields magnanimously, 
For example, I have never tasted better fruits 
than I tasted at Port Blair. Oranges, and all 
kinds of citrus fruits grow abundantly, Huge 
popayas, and bananas are available in large 
quantities, Pineapple farms have been started, 
The land is ideal for growing cash crops like 
rubber and coffee. Rubber plantations have 
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already been started and some enterprising 
Bengalees have been trying to open new ones. 
The climate is delightful. The heatis quite 
bearable because of the ‘continuous sea bree- 
zes. Although there is a large rainfall during 
the monsoon, it ig never humid or wet as the 
Jand dries up quickly. There is an abundance 
of sea fishing. There is a kind of small fish, ° 
a species of sardines, mainly available in the 
bays and creeks, which are very palatable. 
Lobsters and crabs are also abundantly avail- 
able. In Port Blair, the main attraction is 
the Celullar Jail which housed convicts during 
the British regime and was the scene of incar- 
ceration of several political leaders. Our visit 
to the Celullar Jail is one which would always 
remain in our memory. The Jail is a- huge 
rambling structure with a central tower and 
several wings radiating from it, three of which 
have already been demolished as a result of 
bombing. I went inside the cell occupied by 


a political leader and tried to catch the feelings 


that the prisoner must have felt while confined 
in such a grim surrounding. There is a nice 
beach called Corbin’s cove where inhabitants 
of Port Blair go for a morning dip. 

I think that our narrative would be incom- 
plete without mentioning our visit to ‘Ross 
island. This is an island near Port Blair 
where the British officials used to reside. This 
small island was converted into a paradise for 
officials. There is a Government House with 
its butchery, bakery, etc. and a large theatre 
including a dancing hall. Then there is a club 
with its open-air swimming pool, ete. The 
island also contains a large barrack for British 
soldiers and a number of other buildings, in- 
cluding a big church. After the British left, the 
island suffered from a big earthquake, with 
the result that there is a large split along with 
middle of the island, affecting the Government 
House and the barracks. The island has beene 
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abandoned dais inthe process of décay and 
dissolution. Ko House is slowly 
sinking. and is at'present beyond repair. The 
abandoned club is how inhabited only by bats 
and rodents, - The barracks are also subsiding 
and at prasént a temporary light house is 
maintained in one of the towers for signalling 


‘shipping. The island hasa ghostly look of 


neglect and despair and stands as a remainder 
of the saying that all earthly glories are 
transient. x 

While rəturning to the mainland, we 
spent a day in Car Nicobar island. Here the 
scenery was entirely new. It isa flat island 
filled with swaying cocoanut trees and areca 
palms. The inhabitants belong to the same 
stock as the inhabitants of Malaya and South- 
east Asia. They area simple people, who do 
not understand the use of money, but are 
inclined towards barter, They live in huts 
standing on clearings in the midst of the 
forest. These villages are very peculiar, with 
a large -conical hut inthe middle, which, we 
were told, serves as a club. The people are 
happy-go-lucky, living on the bounty of nature, 
and on what they get from the sea. We 
visited a school and were shown round by Mr. 
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Brahma a Bengalee gentleman who is the 
We wero delighted to hear 
the girls songs of Tagore, 
although, they do not know the Bengali 
language, They have extremely. sweet voices 
and it was difficult to imagine that the songs 
were not being sung by Bengalee girls. The 
boys have a genius for playing football. In 
the Nicobar island we visited one of the 
largest air-fields in south-eastern Asia, This 
air-fleld was constructed by the R. A. F. 
during the British occupation and has been 
taken over by our air-force, although the 
R. A. F. is still allowed to use the same as and 
when they need. Talking about the air- 
service, I must mention that the Japanese, 
during their temporary occupation of Port 
Blair, started the construction of an air-field 
which is now lying abandoned. The present 


headmaster. 
sing Bengali 


Chief Commissioner is trying his best to 
reclaim it. I understand that there is going 
to be a regular weekly air service from October 
next, which will solve to some extent the 
problem of communication with the main-land. 
Lastly, I must say that it is my own opinion 
that if properly developed the island can be 
made a tourists’ paradise, and is in every way 
worthy of a visit. 








“Ignorance of the law excuses no man : not that all men 
know the law, but because ’tis an excuse every man will 
plead, and no man can tell how to confute him.” 


By 
The Hon’ble MB. Jusrion B. N. BANEBJER. 


of threefold virtues, 
Personal virtue, ©. g. truthfulness, temperance, 


Morality consists 


reasonableness, courage, honesty and wisdom ; - 


Social virtue, © g., sense of justice or regard 
for the rights of others and benevolence or 
regard for the needs of others ; Religious viriue, 
that is to say, awareness of the excellences in 
the ultimate ‘meaning of life and its acceptance 
in one’s own life. 


Law is not necessarily moral, in the sense 


that it does not conform to all the three 
virtues of morality. That does not, however, 
mean that it is necessarily immoral or un- 
moral. 

Law, in modern societies, is the means. to 
an end—the end being the social, economic 
and political needs of the society, Inasmuch 
as the pattern of social existence changes, so 
change the laws of the society. Such a change 
may, at times,’ sacrifice one or the other virtue 
of morality, if emphasis on that virtue no 
longer serves the larger needs of the society. 

Let us take for example, the law of Con- 
tract. Based on promise (that is to say 
accepted offer) and backed by consideration, 
an agreement enforceable by law becomes a, 
contract. Law held contracts sacred and 
used to remedy their attempted breaches by 
injunction and their breaches by decree for 
specific performance or damages. There was 
the recognition of a principle of personal 
virtue behind the enforceability of contracts, 


namely, that every man must be true to his ` 


promise. It was the duty of a Court of Law 





to enforce the promise that the parties to a 
contract had themselves made and not to 
make out another and a more reasonable 
contract for them. Even as late as the year 
1932, Lord Wright re-stated that principle of 
law in Hillas and Co. vs “Arcos (1932) 147 
L. T. 503 (614) ;— 
The document cannot be regarded as 
other than in-artistic, and may appear 
repellent to the trained sense of an equity 
draftsman. But it is clear that the parties 
both intended to make a contract, and 
thought that they has done so. Business- 
men often record the most important 
agreements in crude and summary fashion ; 
modes of. expression sufficient and clear to 
them in course of their business may 
‘appear to those unfamiliar with the busi- 
ness far from complete and precise. It is 
accordingly the duty of the Court to 
construe such documents fairly and broadly, 
without being too astute or subtle in 
finding defects ; but, on the contrary, the 
Court should seek to apply the old maxim 
of English Law, VERBA ITA SUNT 
INTELLIGENDA UT RES MAGIS VAL. 
EAT QUAM PEREAT. That maxim, 
however, does not mean that the Court 
is to make a contract for the parties or to 
go outside the words they have used, 
except in so far as there are appropriate 
implications of law, as, for instance, the’ 
implication of what is fair and reasonable, 
to be algertained by the Court as a matter 
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of machinery where the contractual inten- 

tion is clear but the contract is silent on 

some detail.” 

Few years, thereafter, 
World War. That was a rude shakeup. In 
the wake of changes wrought by the war, 
' followed, Society had to 
reconcile itself to the changes. One of the 
methods of reconciliation was by legislation. 
In course of this attempt, sanctity of contracts 
had to be sacrificed to a large extent. There 
was a moral basis behind the sacrifice, Em- 
phasis on the personal virtue of keeping to 


came the Second 


“many changes 


one's promise was sacrificed because greater 
emphasis had to be laid ona social virtue, 
namely, regard for the rights or needs of 
others. In this lies the justification for 
statutory contracts and the new statutory 
limitations on contractual rights 

The series of Rent Control Legislation in 
the State of West Bengal, for example, had to 
be enacted with the object of guarding against 
With the population of the 
State largely increased by influx of displaced 
the problem of accommodation 
heightened in industrial belts by migration of 
people from rural areas, with the power of 
building greatly curtailed by strict control of 
building materials, the landlords as a class 
found themselves-in a position of advantage. 
Given the freedom of contract, they might 
have dictated any terms as to rent, 


a social injustice. 


persons, 


and 
squeezed exorbitant rent for the existing 
docdtamodation, ` Given the freedom of evic- 
ting tênants at their desire or according to 
éontriiotual they might have 
designedly made old tenants shelterless and 
got more out of new tenants, inducted. This 
had to be remedied. The remedy was made 
br Jegislation, which put tho limitation of 
standard rent, in the sense of statutory fair 
rent, on contractual obligation for payment of 


fo ena ai 2 


provisions, 


rent and made the right of eviction, contrac- 
tual or otherwise, subject to statutory limita- 
tions. 

Again, in master and servant relationship 
( or in better language in the relaticnship bet- 
ween the employer and the employee ) the old 
freedom of contract on wages and remunera- 
tion now stands considerably qualified. There 
is a moral justification behind laws controlling 
labour relations. f 

Economically and industrially India is an 
under-developed country. Unemployment pre- 
vails in a large scale. It is possible for employ- 
ers, in this country, to work unorganised 
labour to starvation. wages and thus make 
huge profits. To have ignored this would have 
meant encouragement to exploitation. There- 
fore, was passed the Minimum Wages Act, 
1948, which empowered the appropriate 
Government to fix a minimum ‘rate of wages, 
payable to certain classes of employees and by 
Section 25 enacted that any contract or agree- 
ment, whether made before or after the Act, 
whereby an employee had either relinquished 
or reduced his right to a minimum rate of 
wages or any privileges or concession accruing 
to him under the Act shall be null and void, 
in so far as it purported to reduce the mini- 
mum rate of wages fixed under the Act. The 
justification of an Act lke the Minimum 
Wages Act, 19.8 is well reflected in the judg. 
ment of the Supreme Court in Crown Alumi- 
nium Works vs Their Workmen (A. I R, 
1958 S.C. 30), Obseryed Gajendragadkar, J.:— 

“No industry has aright to exist un- 

less it is able to pay its workmen at EES a 
bare minimum wage... a Sie 
If an employer cannot maintain his enter- 
prise without cutting down the wages of 
his employees below even a subsistence or 
minimum wage, he would have no right to 
conduct his enterprise on such terms.” 
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No body, ‘I,dare say, will characterise the l 


Minimum Wages Aot asan immoral piece of 
legislation, -because it contracts out of solemn 
agreements, concerning wages and legalises 
breach cf promise, a personal vice. 

Tort, by its nature, is “a species of civil 
injury or wrong ... .. in which a private person 
may recover damages for loss sustained by 
him in consequence thereof.” (Salmond on 
Law of Torts ). There was a moral considera- 
tion behind this imposition of liability for 
damages—akin to punishing moral blame-wor- 
thiness. The isaue in every case of tort is, 
either “Was the defendent at fault’? or “Did 
the defendant act wrongfully.” In the affir- 
- mative answer of the issue lies the foundation 
of the liability to pay damages.. By. paying 
damages, ñ man is-deemed to -have made 
expiation for a wrong done or a fault commi- 
tted. And to expiate is a moral virtue. Over 
and above this “fault liability’ for tort has 
been added, now-a-days, a theory of strict 
liability for tort, irrespective of fault. To 
. make a man pay for damages, even when not 
blameworthy in any way, may sound unmoral 
at first. But changed condition of society 
finds a virtue in this unmorality. 

Rapid urbanisation and industrialisation of 
this country have imported, amongst -others, 
two sources of constant danger to human life 
and limb, They are fast moving vehicles and 
faster moving wheels of industry. With 
teaming men on the road and speeding motor 
cars chasing them, it is impossible to avoid 
accidents at times. The wheels of industry 
again have hundreds of revolutions per minute. 
However, the employer or the employed, may 
be careful, it is difficult to avoid being caught 
and injured. Should these possibilities of loss 
. of life and limb have been ignored ? Should 
men have been made to live under dangerous 
conditions without hope of compensation ? 


Could there be a moril justification to allow 
such a state of affair to come to be}. In the 
negative, answer to such questions lies the 
moral justification of strict liability* for third 
party, risks under the Motor Vehicles Act, for 
payment of compensation under the Work- 
men’s Compensation Act and for payment of 
disablement benefits under the Employees’ 
State Insurance Act. The aspect of morality 
involved behind all these is morality in the | 
sense of social virtue or social Justice, 

It is essential again that commodities of 
existence, e.g., food and clothing, da not be- 
come short of supply or exorbitantly priced. 
Under. the Essential Cammodities Act, 1953 
power is vested in ithe Central Government to 
maintain and -increase supply of . essential 
commodities and to secure their equitable dis- 
tribution and for so doing regulate the produc- 
tion or supply thereofand trade or commerce 
therein. One method of such regulation is 
price control. Violations of such regulations 
are statutory offences, which entail punish- 
ment, Can it be contended that ifman keeps 
what he himself produces or acquires or sells 
the same at a price of his choice, there is no 
question of moral degradation involved ? Can 





*In his book “Law in a Changing Society’’, Friedman 
adverts to the sociological justification for strict liability 
and observes : 


“The advance of the idea of social responsibility 
against that of individual fault has not however, entirely 
expreased itself in the substitution of strict lability, or 
even of insurance, for individual liability, It his, toa 
large extent, expressed itself jn a gradual transforma- 
tion of the ‘idea of fault itself, in what one might call 
the objectivisation of fault liability. Thus the question 
which still greatly exercised Sir John Salmond in his 
treatise on the law of torts—whether negligence is a state 
of mind or a standard of conduct — is no longer a serious 
issue. The countless thousands of negligence cases which 
arise from traffic or factory accidents or simular causes, 
are not concerned with the individual state of mind of 
the defendent but with standards of conduct measured 
by that of the “reasonable man.” Beyond ‘that, the 
Courts in mrny countries have gradually widened the 
concept of negligence—e.g., regarding the responsibi- 
lites of employers to employees, of manufatturers o 
consumers, or of-motor car drivers to pedestrians”... , 
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it be said that such aots should not, therefore, 
be punished ? To uphold such a contention 
would mean denial of essential commodities 
to many and hunger and misery to millions. 
Those who resort either to hoarding or to 
black-marketing certainly lack in morality, in 
the, sense of lack of a social virtue, namely, 
regard for the rights or the needs for other. 
` Men, who value morality, must, therefore, try 
for the eradication of this immorality with a 
strong hand and adequate punishment of such 
offenders. In thé case of Adamji Umar Dalal 
vs The State of Bombay (A. I. R. 1952 
S.C. 14), the Supreme Court expressed the 
following view, in the -matter of punishment 
of blackmarketeers :— 

“The zeal to crush the evil of black- 
marketing and free the. common man from 
this plague has perturbed the judicial mind 
in the determination of the measure of 
punishment .... It is no doubt true that 
the offence of blackmarketing is very gene- 
rally prevalent in this country at the pre- 
sent moment and when it is brought home 
against a person, no leniency in the matter 
of sentence should be shown and a certain 
amount of severity may be very appro- 
priate and even called for,” 

The examination, heretofore done, of some 
of the modern legislation on three branches 
of law :—Contract, tort and orimes, goes to 
show that the emphasis is no longer on perso- 
nal virtues but on social virtues of morality. 
‘Che society, that is dreamt of now-a-days, 
ìs a society actuated by a sense of regard for 
the rights of others and also a regard for the 
needs of others, 

In a welfare State like India, a saint ora 
Sannyasi, living an exclusive life but possessing 
great religious virtues may not be the ideal 
moral man. He who keeps his great virtues to 
himself is“a hoarder of virtuous commodities. 


d 


“UNIVERSITY LAW MAGAZINE 


His value in our society is only a negative 
value, if he does not apply his great virtues 
for the upliftment of his fellow men. An 
atomic research worker, with his life dedicated 
in harnessing the atomic power to constructive 
works, is, in that view, a greater saint ora 
man possessing higher moral values. This is 
the change of emphasis on moral values that 
has to be reckoned with in modern India. 

Law, it is true, does not compel a man to 
be a good Samaritan. A good swimmer is not 
compelled, under the law, to jump into the 
water and save the life of a drowning man. 
Nor is any man obliged to drag a child away, 
who has unthinkingly strayed on a road full of 
chasing motor cars. Again, a man with ex- 
cellent qualifications in teaching may waste 
his talents in the Police Service or as a Bidi 
manufacturer. Law does not compel him to 
become a teacher, All these are so, because 
law does not control certain fundamental and 
personal freedom of man. Social needs may 
introduce such control, in future, and if it 
does, that may be in the fitness of:things. 

But nevertheless law, in this country, 
always did exert considerable power in rela- 
tion to moral aspects of men and things, To 
that effect, inter alia, are the provisions in 
the, now one century old, Indian Penal Code 
against : 

(a) offences affeoting public health, safety, 
convenience, decency and morals. (Chapter 14 
of the Penal Code) ; 


(b) offences relating to religion (Chapter 
15 of the Penal Code) ; 

(o) offences affecting the human body and 
in particular body of the women. (Chapter 
16 of the Penal Code) ; 

(d) offences relating to merge (Chapter 
20 of the Penal Code) ; 

So does law now, but with a considerably 
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changed emphasis. The change is from insig- 
tence on personal virtues to social virtues. 
That must not be taken to mean that the first 
virtue is being now, ignored or criminal viola- 
tion of such virtue is being condoned. Inspite 
of the freedom. of speech and expression, 
under the Constitution, defamation is still a 
crime, One may indulge in untruthfulness 
when bragging but to give false evidence in 
Court or to give false information to the 
Police or to submit a false Income-tax return 
are still now offences punishable under the 
law. Inspite of the personal freedom guaran- 
teed, under the Constitution, to move about 
throughout the territory of India, a Peeping 
Tom is discouraged even now and trespass is a 


crime ` to trespass into a “‘protected place” is 
a atill greater crime, But while the previously 
existing laws may have been more or less 
sufficient for the age old insistence cn main- 
tenance of a reasonable standard of personal 
virtue, they lagged in one respect, the insis- 
tence on social virtues of morality, that makes 
life in a modern society worth living. These, 
therefore, had to be undertaken by planned 
social legislation relating to, for example, 
women, children, labour, vagrants, destitutes, 
and displaced persons. The aspect of morality 
behind such legislation is that men must have 
regard for the rights and needs of other, 
particularly of those who are comparatively 
low down in life. 


“When the law is broken down, injustice knows no 
bounds, but runs as far as the wit and invention of accusers, 
or the detestation of persons accused, will carry it.” 


Constitutional Proteetion of Civil Rights in India 
| a 
Sri Duraa Das Basen, M.A., LL.B. (Car) 


Joint Secretary to the Government of India and Secretary-in-charge, Statute Revision, Law Commission 
of India ; author of “Commentary on the Constitution of India”, 


The extent to which the Constitution of 
India has adopted the‘prineiples laid down by 
the Covenant on Human Rights is in itself a 
remarkable indication of the wisdom and 
liberality of the framers of the Indian Consti- 
tution ; more so, when it is remembered that 
the Constitution was drafted as early as 1948 
and completed by the third quarter of 1949. 

Ever since Di¢ey made his comparison bet- 


ween the English common law system of main- ` 


taining individual rights and the Continental 
system of constitutional declaration of such 
rights, the latter has become increasingly 
common, and modern constitutionalists out- 
side England have few misgivings as to the 
utility of such declarations. This view has 
been recognized by the United Nations 
through its Commission on Human Rights, 
but the problem which struck Dicey in this 
connection is as relevant to day asit was 
in 1885. He particularly emphasized the 
importance of remedies to enforce such rights 
in contrast to their mere assertion in the 
declaration itself. The need for this proce- 


dural safeguard is acknowledged in Article 8- 


of the Universal Declaration which says : 
“Everyone has the right to an effec- 
tive remedy by the competent national 
tribunals for acts violating the fundamen- 
tal rights granted] him by the constitution 
or by law.” 
The Draft Covenant on Civil and Political 
Rights, prepared by the Commission on 
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Human Rights in 1952 ( Article 3 ), 
this safeguard by providing that : 
“Each State party hereto undertakes— 

(a) To ensure that any person whose 

rights or freedoms as herein re- 

cognized are violated shall have 

an effective remedy, notwith- 

standing that the violation has 

been committed by persons act- 

ing in an official capacity ; 
(b) To develop possibilities of judi- 
cal remedy and to ensure that 


develops 


any person claiming such a re- 
medy shall have his right thereto 
determined by competent autho- 
rities, political, administrative or 
judicial. 

That the framers of the Indian Constitu- 
tion were fully alive to the supreme importa- 
nce of the judicial remedies to enforce funda- 
mental rights is evident from the fact that 
not only did they expressly lay down that 
any law which contravenes any of the funda. 
mental rights shall be ‘void’ ( Article 13 ) but 
they also incorporated in the Constitution 
itself certain extraordinary remedies for en- 
forcing these rights against any State action 
Further, ,the right 
to make use of these constitutional remedies 
itself was also guaranteed by the Constitution 
so that nothing short of an amendment of the 
Constitution can take away the power of the 
superior courts, that is, the Supreme Court 


legislative or executive, 
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and the High Courts (in which, tbe power is 
vested by Articles 32 and 226) to apply these 
constitutional remedies for the protection of 
the individual rights guaranteed by the 
Constitution. The courts have made it clear 
_ that they cannot refuse to entertain an appli- 
cation for appropriate constitutional 
remedy where a fundamental right has been 


an 


infringed. 

Space does not permit any elaborate treat- 
ment of these constitutional remedies here, 
but it should be mentioned that these reme- 
dies consist of what are now called in England 
‘prerogative orders’, namely, mandamus, prohi- 
bition, quo warranto and certiorari, 88 well as 
the writ of habeas corpus. The jurisdiction of 
Indian courts in this connection has been 
made even more elastic and effective than in 
England by empowering them to issue not 
only the- ‘prerogative orders’ but also any 
direction or order in the nature thereof as 
may be considered just and proper in the 
‘circumstances of.each case, unfettered by 
the technioalities of the English orders. 


No less important than the provision for . 


remedies is the formulation of limitations, 
subject to which, the rights declared may be 
enjoyed ; for, since the disappearance of the 
fetish of laissez faire and the emergence of 
the Welfare State, it is generally acknow- 
ledged that the individual can have no abso- 
lute or unfettered rightin any matter and 
that the welfare of the individual, asa member 
of a collective society, lies in a happy compro- 
mise between his atomistic rights as an indivi- 
dual and the interests of the society to which 
he belongs. There is no protection of the 
rights themselves, unless there is a measure 
of control and regulation of the rights of each 
individual in the interests of all. The framers 
of the Constitution of the United States con- 
tented themselves by declaring the rights 
o l 
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alone. It was for the Judiciary to evolve 
various doctrines by which individual rights 
might be harmonized with collective interests. 
The Commission on Human Rights, after 
having drafted the Universal Declaration of 
Rights, realized the importance of defining the 
precise limitations which might legitimately 
be imposed by States, instead of leaving them 
to the uncontrolled will of the latter ; and, for 
this purpose, the Covenant on Human Rights 
was drawn up. 

The framers of our Constitution likewise 
realized the importance of formulating definite 
limitations instead of leaving the courts to 
devise vague doctrines, such as, that of ‘Police 
Power’ or that of ‘Due Process’ to combat 
the ‘Police Power’ itself We have in Article 


19 of the Indian Constitution, which guaran- 


tees as Many as seven important civil rights, 
two parts—one declaring the rights themselves 
and another enumerating precisely the limi- 
tations which may be imposed by the State 
upon the exercise of each of these rights. It 
has been early laid down by our Supreme 
Court that the limitations enumerated in the 
Article are exhaustive and that the courts 
cannot uphold the validity of any restrictive 
State act on grounds other than those specified 
in the Article itself. 

Before taking up the specific civil rights 
guaranteed by Article 19, we may refer to the 
basic right of equality before the law. 


Right to equality and equal protection 
before the Law 
The guarantee in Article 14 of the Indian 
Constitution corresponds to Article 20(1) of 
the Covenant on Human Rights : 


Article 20(1) of the Covenant 


“Al are equal before the law, and shall be, 


accorded equal protection of the law.” 


` 
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Article 14 of the Indian Constitution 

“The State shall not deny to any person 
equality before the law or the equal protection 
of the laws within the territory of India.” 

Equality before the law'is a reality in 
India inasmuch as the law recognizes no privi- 
leged class and'every person regardless of his 
race, religion, wealth, social status or political 
influence, has a right to sue or to be sued, to 
prosecute and to be prosecuted for the same 
kind of action under the ordinary Jaw of the 
land. ' The only immunity from legal action 
that exists is of the heads of State, namely, 
the President of the Republic or the Governor 
of a State, under Article 361 of the Constitu- 
Any possible injury to ‘the individual 
however, 


tion. 
as a result of this immunity is, 
avoided by declaring in the same Article that 
the above personal immunity will not bar any 
action against the Government itself. As 
_ regards public officials, it is highly significant 
that "the law does not exempt a public officer 
from the bounds of ordinary Jaw and that, 
save for some procedural limitations provided 


by. the law itself to protect the public servants . 


in the bona fide discharge of their official duties 
from harassing- litigation, public servants are 
liable to be tried for their illegal acts in the 
same courts as ordinary citizens. Instances 
of such procedural safeguards may be had in 
Section 80 of the Code of Civil Procedure, 
1908, which requires a notice before institu- 
tion of a civil action, and Section 197 of the 
Code of Criminal Procedure, 1898, which re- 
quires sanction of the Government for a crimi- 
nal prosecution against a public servant. 

The clause relating to equal protection 
before the Jaws has received, in a mass of 
cases, an interpretation similar to that given 
to.the Fourteenth Amendment to the Constitu- 
etien of the United States by the Supreme 
Court there. Thus, it has been held that as 
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between persons similarly circumstanced, a 
law cannot provide for discriminatory privi- 
leges or liabilities. In other words, the 
Legislature cannot discriminate between one 
person and another, if as regards the subject- 
matter of the legislation their position is the 


same, : 


The above guarantee, however, does not ` 


take away from the State the power of classi- 
fying'persons for legitimate purposes, if the 
classification is based upon some real and 
substantial distinction bearing a reasonable 
and just relation to the object sought to be 


attained. A Legislature which is to deal with 


diverse problems arising out of an infinite 
variety of human relations must, of necessity, 
have the power of making special laws to 
attain particular objects ; and for that purpose 
it must have large powers of. selection or 
classification of persons and things upon which 
such laws -are to operate. Such reasonable 
classification may be based on geographical 
differences, or differences in time or in the 
nature of the trade, calling, or occupation 
which ib is sought to regulate by the legis- 
lation. - 
The special treatment may even be foun- 


' ded upon differences in degree of public injury 


or harm, so that the Legislature is not pré- 
cluded from introducing a reform gradually, 
i.e., applying the legislation, in the first 
instance, to some of the institutions or objects 
or partioular areas only according to the 
exigencies of the situation. The Legislature 


muy even regulate only the aggravated forma - 


of a mischief and such a legislation cannot be 
challenged as unconstitutional on the ground 
that it is not all-embracing. 
Where, however, a statute, on the face of 
it, shows that the Legislature made no 
attempt at allto make a ciassification but 
singled out a particular indiyidual or class 


_ 


_ 
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without having any difference peculiar to such 
individual or class, either for the . purpose of 


conferring a benefit or.imposing a burden, the: ' 


Courts will not hesitate to invalidate such law 
as offending the guarantee of equal protection. 
The result will be similar where the Legisla- 
ture authorizes the Executive to’ make such 
selection for special treatment, without 
providing any guide or standard for such 
selection or differentiation, The discrimination 
may consist of an application of a special Jaw 
of procedure which operates to the prejudice 
of an accused or other person who is to be 
affected, by a liability. Thus, if a -law 
empowers -the Executive, at its option, Lo 
subjéct persons who aré similarly situated, to 
a procedure (say, for the purpose of investiga- 
tion or assessment of their income) which is 
substantialiy different from the ordinary 
| procedure prescribed by the general law which 
would haye been . otherwise applicable, such 
Jaw would be struck down by the Court . 
Perhaps the most remarkable application 
of the guarantee of equal protection in India 
was made by, the Supreme Court in the case of 


Ram Prasad Y. State of Bihar: The framers of ` 


the Indian Constitution’ did not consider it 
necessary to incorporate in the Constitution 
a specific prohibition against the enactment 
of a ‘Bill of Attainder’, presumably because 
` they supposed the evil to have disappeared 
from the demooratio world long ago. But in 
Ram Pasal case the Indian Supreme Court 
found the menace rising in a newer shape, 
and, thanks to the wisdom.of .the highest 


tribunal, it lost no time in quelling the judg- ` 


ment by the ingenious application of the 
Equality Clause, overruling a contrary view 
taken by the High Court. - What happened in 
this case is that a State Legislature passed an 
Act declaring that the settlement of land 
belonging to a ‘private landowner in favour- 


of a lessee ‘shall be null and void’. Whether 


: @ lease shall be valid or not is, obviously, a 


private dispute which is to be decided by the 
ordinary courts of law. Had not the impugned 
law been enacted, the dispute in the instant 
case would have been adjudicated in a court 
of law. The Supreme Court held that the 
Legislature could not single out the individual 
lessee in question and deprive him of such 
right.to have his dispute adjudicated by a 
court as all other individuals of the land 
possessed, ' By doing so, ‘the Legislature had 
enacted a law which was discriminatory on 
the face of it and the Court, accordingly, 
declared it to be void, and restored the par- 
ties to their position under the ordinary law. 
Equal protection is incompatible with ed hoc 
legislation against a particular individual. 


_ | Freedom of Speech and Expression 


It is interesting to compare the text of 
Article 19{1)(a) and (2) of the Indian Consti- 
tution with that of Article 16 (2) and (3) 
of the Draft Covenant on Civil and Political 
Rights, 

Article 16 (2) and (3) of the Draft Covenant 

"OI Everyone shall have the right to 
freedom of expression ; this right shall include 
freedom to seek, receive and impart informa. 
tion and ideas of all kinds, regardless of fron- 
tiers, either orally, in writing or in print, in 
the form of art, or through any other media 
of his choice, | 

(3) The exercise of the rights provided in 
the foregoing paragraph carries with it special 
duties and responsibilities. It may therefore 
be subject to certain restrictions, but these 
shall be such only as are provided by law and 
are necessary, (1) for respect of the rights or 
reputation of others, (2) for the protection of 
national security or of public order, or of” 
public health or morals.” 
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Article 19(1) (a) and (2) of our Constitution 

“19 (1) (a); All citizens ‘shall have the 
right to freedom of speech and expression. 

(2) Nothing in sub-clause (a) of clause (1) 
shall affect the operation of any existing law, 
or prevent the State from making any law, in 

,8o far as such law imposes reasonable restric- 
tions on the exercise of the right conferred by 


° the said’ sub-clause in the interests of the 


security of the State, friendly relations with 
foreign States, public order, decency or 
morality, or in relation to contempt of court, 
defamation or.incitement to an offence.”’ 

The guarantee in clause (1)(a) above has 
been given the same amplitude as its universal 
counterpart by the judicial holding that free- 
dom of expression includes the freedom of 
propagation of ideas, their publication and 
circulation, and that the freedom extends to 
every medium of expression, such as word of 
mouth, writing, printing or other representa- 
tion, addressed to the eyes or the ears. 

Any restriction imposed upon the above 
freedom is prima facie unconstitutional, unless 
it can be justified under the limitation clause, 
i.e., clause (2). This clause authorises the 
State to impose restrictions upon the freedom 
of speech only on certain specified grounds 


- go that if, in any particular case, the restric: 


tive law cannot rationally be shown to relate 
to any of these specified grounds, the law 
must ‘be held to be void. 

In the original Constitution, the grounds 
for restriction were : contempt 
of court; decency or morality ; security of 
the State. The amendment ofthe Constitu- 
tion in 1.961 has added certain more grounds 
namely, friendly relations with foreign States, 
public order, incitement to an offence. But 
while the amendment has thus narrowed 


defamation ; 


° down the scope of the freedom in one respect, 


it has strengthened it in a most Ge 
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sense by making it subject to judicial review. 
This has been done hy inserting the word 
‘reasonable’ to qualify the word ‘restriction’, 
In the absence of the word ‘reasonable’ in the 
original article, courts were powerless to inva- 
lidate a law restricting freedom of expression 
on the ground that its provisions were proce. 
durally unreasonable or that the restrictions 
imposed by it were excessive or arbitrary. 
The only ground on which the courts could 
interfere until 1951 was that a .particular 
restriction did not relate to any of the grounds 
specified in the original clause (2). 

Since itis not here possible to make’ an 
exhaustive treatment of all the grounds of 
restriction, we may take up some of them and 
explain the legitimate limits of State interfe- 
rence on that account. Thus, in the interests 
of public order, it is permissible for the State 
to restrict or penalize speeches inducing per- 
sons employed in the essential services to , 
withhold their services or to commit a breach 


of discipline ; or utterings calculated to out- 


rage the religious feelings of any class of the 
people. To prevent a breach of the peace ` 
during a period of emergency (such as comm- 
unal agitation ), temporary restrictions may 
also be imposed upon the publication of a 
specified class of matter in newspapers. All 
such restrictions would, however, be subject 
to judicial review, the importance of which 
we may explain with reference to some inter- 
esting topics. 


Inciting disaffection towards the 
Government 
An intriguing question which has been 
agitated in the courts of India since the 
British days is whether the act of merely 
exciting disaffection or bad feeling towards 
the Government established for the time being 
can be punishable under the law. Since the 
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coming’ into force of the` Constitution. the ` 
further question has arisen: whether any ‘law 


providing for such punishment. would. itself 


` be constitutionally. valid. 


Section 191A of the Indian Penal oon 


provides for the offence of ‘Sedition’ thus : 
“Whoever by words ....or otherwise, 


brings or attempts to bring into hatred or i 


contempt or excites or attempts to excite 


disaffection towards the Government. 
established by law in India, shall be 
punished .. S 


“Explanation 1.— The ` expression dis. 


affection’ includes: disloyalty and all feel- `, 


ings of enmity. 4 

In 1942 the Federal Court took a bold ge 
on the footing of statutory construction, to 
hold that mere criticism or even ridicule of the 
‘Government was not an offence unless it 
‘was oaleulated ‘to ‘undermine respect of the 
Government, in such a way-as to make people 
cease to obey it and obey the law,. 
only anarchy. can follow.” In short, in the 
opinion of the Federal Court, the absence of 
a tendency to cause public; ‘disorder or vio- 


lence was an‘essential ingredient of the offence | 


under the said Seotion. But, on appeal; the 
Privy Council overruled the decision of the 
Federal Court and held that thé offence cons- 
tituted by the Section. had no necessary 
connection with violence or disorder, : 
o After the coming into force of the Consti- 
` tütiob, tha Punjab High Court held Section 
«124A of the Penal Code to beunconstitutional, 
- inasmuch as it was not covered by any of the 
grounds for restriction which were then speci- 
fied in clause (2) of Article 19 of the Consti- 
tution. That clause, before the amendment 
- of 1951, did not include “public order,” _ The 
relevant expression was “which undermines 
the seourity of the: State.» The Supreme 


Court had previously held that mere excite’ 
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‘the security of the State ; 


_laws restricting freedom of expression ; 


so that 
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egen of disaffection or bad feelings against the 
Government may not necessarily undermine 
hənce, the Punjab 
High Court quite logically came to the con- 
clusion that Section 124A of the Penal Code 
was not covered by the limitation clause (2) of 


‘ Article 19, 


_ The amendment of clause_(2) in 1951 was 
progressive in one sense and retrograde in 
another. It was progressive in so far as it 
introduced the words “reasonable restriction” 
and gave to the courts the right of review of 
e but it 
was testrictive so far as it introduced new 
grounds of limitation, for instance, public 
order and incitement to an offence, The mean- 


-ing’ of the expression "in the interests of 


public order” came up before the Supreme 
Court recently. The question for decision was 
the constitutionality of the provision in 
Seotion 295A of the Indian Penal Code. This 
Section penalized the uttering of words “with 


‘deliberate and malicious intention of outraging 


the religious feelings of any class of citizens 
of India.” The Supreme Court said that the 
excitement of such religious disaffection has a 
proximate tendency to cause public disorder 
if perpetrated with a deliberate and malicious 
intention of outraging the religious feelings of 
a class of people. As. regards the interpre- 


' tation of the words “in the interests of public 


order”, the Court agreed with the view taken 


_ by the Patna High Court in Devi Soren v. State 


of Bihar that this expression is wider than 
words like ‘ for the maintenance of ” and that 
a law might, after the amendment, validly 
impose restrictions on utterances which have 
a tendency to cause public disorder but which 
may not actually lead toa breach of public 


order, 


The tendency fest introduced by the Supo 


reme, Courtin the above decision would no 
` 
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doubt require a revision of some of the cases 
which had inyalidated laws prior to the 
amendment of 1951, The question of validity 
of Section 124A of the Penal Code has not yet 
been brought to the Supreme Court, 
fact that the Court approves of the view taken 
in the Patna case suggests that the Supreme 
Court might uphold the validity of Section 
124A, because the Patna High Court had held 
that provision to be covered by the expression 
“in the interests of public order”. Neverthe- 
less, the Supreme Court’s views on Section 
124A would be of great interest to students of 
constitutional law, particularly in view of the 
fact that the framers of the original Conėti- 
tution had refused to follow the decision of the 
Privy Council and deleted the word ‘sedition’ 
from that provision of the Draft Constitution 
which ultimately became Arti cle 19(2). | 

Before leaving this topic, it should be 
pointed out that even under Section 124A of 
the Penal Code, “expressing disapprobation of 
the measures of the Government with a view 
to obtain their alteration by lawful means, 
without exciting or attempting to excite 
hatred, contempt or disaffection” is not 
punishable, Disapprobation becomes disaffection 
when there is a tendency to undermine the 
authority of the Government. 


Criticism of a Minister 

A closely connected question is whether the 
criticism of, or abusive slogans used against, 
the Ministers individually can be penalised ag 
an offence against the State without violating 
the permissible limits under Article 19(2) of 
the Constitution, 

Prior to the adoption of the Constitution, 
the Judicial Committee of the Privy Council 
had held that the criticism of an individual 
Minister was punishable under Section 124A 
of the Indian Penal Code and no question as 

d 


Rut the- 


to the constitutional validity of such law oa 
arise at that time. 

An to what would be the position under 
the Constitution, some light is ‘thrown by the 
observations of the Supreme Court in a crimi- 
nal appeal from a conviction under the Punjab 
Security of the State Act, 1953. Following . 
the language of clause (2) of Article 19 as it. 
stands after the amendment of 1951; Section 
Hof the Punjab Act made punishable with 
imprisonment any person who made or pub- 
lished any speech or statement which 

“undermines the security of the State,... 

public order, decency or morality, or 

amounts to.. defamation or incitement to 
an offence prejudicial, to the security of the 

State or the maintenance of public order...” 

The Appellants, who were members of a 
Motor Union, took out a procession against 
the policy of the Punjab Government to 
nationalise motor transport, uttering abusive 
slogans against the Minister of Transport and 
the Chief Minister, by name, The appellants 
were . convicted on the ground that the 
utterances (a) undermined publio order, 
(b) undermined -decency or morality, and 
(c) amounted to defamation, 

The Supreme Court, on appeal, negatived 
all the grounds levelled against the appellants, 
As to decency or morality,-the Court found 
that the appellants belonged to a stratum of 
society where such vulgar abuses were so freely 
indulged in that they could hardly have any 
effect on the persons hearing the same. Hence, | 
the abuses in question could not be held to 


‘have ‘undermined decency or morality”, More 


important was the question whether the. 
utterances could be said to have ‘undermined 
public order’. The case of the prosecution was 
that some members of the public who had 
congregated to hear the slogans were ‘annoyed’ 


and that there might have been a breach of 


i” 
“ 


' the peace, had there beèn 110 'polie' arrangé: i 


ments, The Court found that the- ‘evidence ` 
fell short:of establishing that there would have. 
been a riot, but for the police: atrangéments, 
as a result of these utterances against -the 
` Ministers, and that, accordingly, it could ‘not 
be held that the’ utterances had ‘undermined ` 
public order’. | 

As to defamation the Court: held that the 
utterances were defamatory, but that defama- 
- -tion could be ‘punished under the Security Act 
only if such defamation was prejudicial to the. 


security of the State or maintenance of the - 


` public “order. This part of the judgment is 
‘worthy of particular notice. The question 
before the Court was not whether the appella- ` 
nts were punishable.'for the offence of defama: ` 
tion under the ordinary criminal Joe "of the 
land and, as the-Court observed, the Ministers, 
personally, had taken no notice of the uttera- 
-nees. The appellants -had- been ` prosecuted 
` under the Security Act, which had been made 
by the State Legislature under its legislative 
“power. relating to “public order’. Hence, 
defamation could be punishéd under the Act 
only where it was of such a character as to be 
prejudicial to the maintenance of public order. 
That it was not of such a character from the 
finding just - referred to, namely; “that there 
“was no evidence of the utterances leading to 
any reasonable *pprehension of breach of the 
peace, gf 
The. 'coństitutignality of the Act under 
which the appellant’ had been ‘convicted. was | 
not raised in the case, and the decision rest: d 
i solely on the interpretation of the statutory 
provision: Nevertheless, thè observations of 
the Supreme "Court are’ clear enough tò 
indicate the attitude of the Court towards 
the. ambit of ‘Article’ 19(2) also, 
very language thereof- Was . `reprodúoed ' in 
the Act, : Mee E a. 


since. the 


wi 
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Tt would be legitimate to infer from the 
above decision. that mere ‘annoyance’ of the 
‘public or some Section thereof would not be 
tolerated as “a ground of restriction of the 
freedom of expression ‘in the interests of public 
order’, The connection: must be proximate and 
not remote, as had been held even before the 
adoption of the Constitution. An insulting 
statement about another's religion may have 


. a proximate tendency to cause a public disor- 


der but-the criticism of a Minister, without 
more, may not. 

Im an earlier case, the Supreme Court had 
held that scurrilous attacks upon a Chief 
Justice, however gross it might be, could not 
be restricted in the interests of ‘public order’. 
If such attacks imputed gross partiality in the 
matter of recruiting judicial officers. the offen- 
ders might be dealt with under the ordinary 
law, but they could not be detained under 
the Preventive Detention Act which was a 
special law made for the maintenance of secn- 
rity of the’ State and public order. The 
statements in question “could not have any 
rational connection” with the maintenance of 
public order. 

It is difficult to resist the temptation of 
reproducing the concluding words of the late 
Mr Justice Mukherjea in the above case: 
“The utmost that can be said is that the 
allegations’ in-the pamphlets are calculated to 
undermine the confidence of the people in the 


‘proper administration of justice in the State. 


But it is ‘too remote a thing. to say therefore 
that the security of a State or the mainte- 
nance of. law and order in it would be 
endangéred thereby.:.......... After all, we 
-must judge facts by the ordinary standards 
-of ‘common sense and probability, and it is | 
say that strange and un- 
sometimes happen in” 


no answer to 
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Freedom of the Press 

If the teality of the freedom of the Press 
ina country is to be judged by the test 
whether the Press labours under any addi- 
tional restraints besides those to which every 
individual is subject, the trend in India since 
the adoption of the Constitution must be 
labelled as strikingly progressive. 

The only all-India enactment today which 
applies exclusively to the Press is the Press 
and Registration of Books Act, 1867, which 
requires the registration of the printing pre- 
gses, newspapers, books and periodicals prin- 
ted in India. But this enactment does not 
in reality, impose any restriction upon the 
press any more than a law requiring registra- 
tion of births and deaths does upon the indi- 
vidual. The object is merely to secure infor- 
mation relating to printing establishments 
Lhe Act does not 
impose any sort: of censorship, previous res- 
traint or the like. 
exists in England or the USA, it is significant 
to note that similar legislation has been advo- 
cated in the United States by the President’s 
Committee on Civil Rights. Be that as it may, 
few people in India object to this measure and 
its constitutionality has also been judicially 
upheld. Nor would anybody complain against 
the Newspaper (Price & Page) Act, 1956, 
which has been recently enacted to prevent 
unfair competition among newspapers by re- 
gulating the prices charged by newspapers. 
The latter measure, in fact, conduces to 
create a better atmosphere for the freedom of 
expression, in so far as it prevents this potent 
medium of expression from falling into the 
hands of monopolists and vested interests. 

We cannot, however, overlook the fact that 
during British days we had special Jaws of all 
e India application, to dea] with the Press ‘and 
this heritage we maintained as late as the first 

, 


and their publications. 


Even though no such law 


of February, 1956. Though it would be ont 
of place here to trace the history of such press 
laws from early times, we should briefly refer 
to the development since the commencement 
of the Indian Constitution in order to demens- 
trate the progress made in this connection. 

At the coming into force of the Constitu- 
tion, there was the Indian Press (Emergency) 
Powers Act, 1931,-which imposed on the Press 
an obligation to furnish security at the call of 
the Executive. The Act, in short, empowered 
a Provincial Government to direct a printing 
press to deposit a security which was liable to 
be forfeited if the press published any “matter 
by which any of the mischievous acts enumer- 
ated in Section 4 of the Act were furthered, 
e.g., bringing the Government into hatred or 
contempt or inciting disaffection towards the 
Government ; inciting feelings of hatred and 
enmity between different classes of subjects ; 
inducing a public servant to resign or neglect 
his duty. This system of executive control 
and punishment of the Press is foreign to 
democratic England. The Indian Act was, 
in fact, an antequated revival of the trial by 
Star Chamber of Press offences and the licens- 
ing system which English democracy had 
fought and conquered. The very Preamble of 
the Act “for the better control of the Press” 
was offensive. SE f 

While the Draft Constitution was under 
consideration in the Constituent Assembly, the 
Government of India appointed a Press Laws 
Enquiry Committee to “review the Press Laws 
of India with a view to examine if they are 
in accordance with the fundamental rights 
formulated by the Constituent Assembly of 
India,” This Committee recommended, inter 
alia, a repeal of the Press (Emergency Powers) 
Act, 1931, and the incorporation of some of ` 
its provisions in the general statutes laying 
down the law of crimes, “ 
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Meanwhile, some of the clauses of the Act 
were declared to be repugnant to the pro- 
- visions of Article 19(2) of the Constitution, as 
it then stood. This led Government to replace 
the Act of 1931 by a revised measure namely, 
` the Press (Objectionable Matter) Act, 1951, 
which, however, retained some of the funda- 
mental vices of the old law. The Preamble 
` now looked innocuous as it was‘ to provide 
against the printing and publication of incite- 
crime and other object‘onable 
matter.” The other improvements were as 
follows: while the Act of 1931 was a per- 
_ manent statute, the Act of 1951 was a tempo- 
rary one to remain in force for a period of two 

years ; the new Act provided for a judicial 
| inguiry by a Sessions Judge before security 


ment to 


could be demanded from a printing press or 


forfeited to Government and the person against 
whom a complaint had been made, could 
demand the matter to be determined with the 
aid of a Jury, and had a right of appeal from 
the order of. the Sessions Judge to the High 
Court ; a change was also made in the clause 
relating to inciting disaffection towards the 
Government, 

Nevertheless, the very idea.of a special law 
imposing restrictions upon ‘the publication of 
certain matters instead of leaving them to be 
punished under the general law was not accep- 
table to many, and, before the duration of the 
temporary Act could be extended beyond 1953, 
the question of further exténsion of the Act 


was examined by a Press Commission which ` 


the -Government had appointed in 1952. 
The minority of the Commission recommended. 
that. the Aot should lapse after its current 
term, The majority sought to rely on internal 
control of the Press by a Press Council and 
expressed the desire that Government should 
drop the special Act after two years if the 
Press Council succeeded in checking those 
4 


indulged in the publication of objectionable 
matter. The implementation of this recommen- 
dation by the Government forms a landmark 
in Indian democracy. The Act of 1951, which 
had been extended up to February, 1956 was 
allowed to lapse thereafter and it was also 
formally included in a subsequent Repealing 
Act. 

But though we have got rid of special Press 
laws demanding security from the Press as a 
particular medium of expression, it cannot be 
suggested that the Press in India is not sub- 
ject to any restrictions at all, for there is no 
absolute freedom of the individual in any 


‘country with respect to any civil right. Article 


2 of the Covenant on the Freedom of informa- 
tion and the Press permits the State to impose 
restrictions upon the freedom of expression in 
the interests of national safety ; public order ; 
prevention of incitement to alter the system 
of government by violence or of commission 
of criminal acts or fraud, of obscene publica- 
tion and the like. The States in India have 
enactments which impose restrictions upon the 
freedom of the Presa in the interests primarily 
of public order or public safety, such as 
the West Bengal Security Act, 1950, Punjab 
Security of State Act, 1953, Madhya Bharat 
Public Security Act, 1953. Most of these Acts 
impose restrictions upon all media of expres- 
sion in like manner, but there are some Acts, 
such as the Punjab Special Powers (Press) Act, 
1956, which apply partioularly to printed 
matter. A case under the latter Act, which 
came up before the Supreme Court recently, 


will clearly demonstrate how the Courts would 


test the constitutionality of such restrictive 
laws on the touchstone of reasonableness. 
In this case, the Supreme Court invalidated 
the following provision, namely : 
“The State Government or any authority , 
authorised by it in this behalf, if satisfied 
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that such action is necessary for the 
purpose of preventing or combating any 
activity prejudicial to the maintenance of 
communal harmony affecting or likely to 
affect public order, may, by notification, 
prohibit the bringing into Punjab of any 
newspaper, periodical, leaflet or other 
publication. 

The grounds were that the provision was 
unreasonable both from the substantive and 
procedural points of view. 
it was substantively objectionable because no 
limitation was imposed either as to the dura- 
tion of the ban on importation authorised by 
the provision nor as to the subject-matter of the 
publication. It extended to any publication, 
and might be of an indefinite or unlimited 
duration. Procedurally, again, it placed the 
whole matter at the subjective determination 
of the State Government and there was no 
provision even for any representation of the 
party affected. It thus offended against the 
rules of natural justice. 

At the same time, the Court upheld the 
validity of another section ofthe same Act 
which was not lacking in the above respects. 
This was Section 2(1)(a), which ran as follows: 

“2(1) The State Government or any autho- 

rity so authorised in this behalf if satisfied 

that such action is necessary for the pur- 
pose 
activity prejudicial is the maintenance of 


of preventing or combating any 


communal harmony affecting or likely to affect 
public order, may, by order in writing 
address to a printer, publisher or editor. 

(a) prohibit the printing or publication 
in any document or any class of documents 
of any matter relating to a particular subject 
or class of subjects for a specified period or 
in a particular issue or issues of a news- 


e . paper or periodical; 


“Provided that no such order shall remain 


It was held that 
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in force for more than iwo months from the 
making thereof ; | 

“Provided further that the person against 
whom the order has been made may within 
ten days of the passing of this order make 
a representation to the State Government 
which may on consideration thereof modify, 
confirm or rescind the order ..” 


Freedom of Assembly 


The texts of Article 18 of the Covenant and 
Article 19(1)(b) and (3) of the Indian Consti- 
tution are as follows : 

Article 18 of the Covenant 

“Everyone has the right to freedom of 
peaceful assembly. No restrictions shall be 
placed on the exercise of this right other than 
those prescribed by law and which are sece- 
ssary to ensure national security, public order, 
the protection of health or morals or the 
protection of the rights and freedoms of 
others.”’ 

Article 19(D (b) and (3) of the Indian 
Constitution 

“(IMb)— All citizens shall have the right 
to assemble peaceably and without arms, 

‘(3)—Nothing.in sub-clause (b) of the said 
clause shall affect the operation of any existing 
law in so far as it imposes or prevents the 
State from making any law imposing, in the 
interests of public order, reasonable restric- 
tions on the exercise of the right conferred by 
the said sub-clause.” l 

It is evident that the limitation clause of 


- our Constitution in regard to this right is much 


more guarded than that of the Covenant. It 
empowers the State to impose restrictions only 
on two grounds, namely: (a) that the assembly 
must be unarmed; and (b) that there should 
not be any breach of the peace caused by such 
assembly. A survey of the existing restrictive 
laws of India would illustrate how the 
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restrictions imposed by the State relate to 
these two grounds. 

In India, there is no common law right to 
bear arms and nobody can possess or carry 
arms without obtaining a licence under the 
Arms Act, 1878. But if a person possesses such 
a licence, his carrying the arms to a meeting 
or assembly is not per se punishable under the 
existing law, In other words, the mere carry- 
ing of arms to an assembly, which is lawful, 
by a person who is authorised to possess the 
arms is not unlawful; but, if the assembly 
becomes unlawful, the possession of a deadly 
weapon by: a member of such an unlawful 
assembly, even though he possesses a licence 
for the arms, aggravates his offence, under 
Section 144 of the Indian Penal Code, 1860, 
In other words, when an assembly becomes 
unlawfal, the carrying of arms imposes additi- 
onal penalty on a member of such an assembly 
apart from the penalty prescribed for member- 
ship of an unlawful assembly. 

For what constitutes an assembly unlawful, 
we have to refer to Section 141 of the same 
Code. A mere assemblage of men in any 
number cannot be illegal under the law, but 
an assembly of five or more persons becomes 
unlawful if the common object of the persons 
composing the assembly is to commit any of 
the criminal acts specified in the Section, 
for instance, to overawe the Government or 
any public servant in the exercise of his lawful 
powers or to resist the execution of any law 
or legal process by means of crimina! force or 
show of criminal force. Am assembly of less 
than five persons may also constitute an 
offence, if it actually disturbs public peace. 
Thus, Section 159 of the same Oode penalises 
an ‘affray’ which is committed when two or 
more persons by assembling in a public place 
disturb the public peace. 


As to restrictions in the interest of erg I 


order, it is-evident that preventive measures 
must be taken by the authorities in charge of 
maintenance of the peace. Hence, regulative 
powers are conferred upon a police officer by 
the Police Act, 1861, to direct the conduct 
and prescribe the route and time for all assem- 
blies and processions along the public routes 


and also to require the members to apply for, 


a previous licence, 

Section 107 of the Criminal Procedure Code, 
1898, empowers a magistrate to obtain secu- 
rity for keeping the peace from any person 
who is likely to commit a breach of the peace, 
even though nothing has yet been actually 
committed in that direction. ` 

In England, the question whether a meet- 
ing which is by itself lawful can be dispersed 
or prohibited has raised: a nice controversy 
since the days of Beatty o. Gilhanks, and though 
the position is not quite certain, the latest view 
is that even a lawful meeting may be dispersed 
on the ground that others are likely to cause a 
disturbance of the peace if it is impossible for 
the authorities to preserve the peace than by 
dispersing the meeting, and that a refusal to 
disperse after such an order constitutes an 
offence. The ultimate interest of maintaining 
the peace thus constitutes the rationale of 
curbing the individual’s right of assembly. 

Seotion 127 of the Indian Criminal Proce. 
dure Code, similarly, authorises a magistrate to 
disperse not only an unlawful assembly but 
also a lawful assembly “‘if it is likely to cause 
diaturbance of the peace,” and Section 151 of 
the Penal Code makes it an offence not to 
disperse after a lawful command to disperse 
has been given. | 

Section 144 of the Criminal Procedure 
Code, onthe other hand, empowers a magis- 


trate to issue a temporary injunctive order, 


to restrain any assembly, meeting or proce- 
ssion otherwise lawful, if there is a “risk 


= 
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of obstruction, annoyance or injury to any 
lawfully employed or danger to 
human life, health or “safety or a dis- 
turbance of the public tranquillity or a riot 
or an affray.” It is interesting to note that in 
the above provision danger to health is also a 
ground of restraining the assembly. That this 
is a legitimate ground for restriction few will 
question, and that is why it is mentioned in 
Article 18 of the Covenant. Of course, Article 
19(3) of the Indian Constitution, as has been 
already noticed, uses the word “public order” 
only. But in an early decision, the Supreme 
Court has observed that dangers to publio 
health might come within the concept of public 
‘safety’ (or freedom from danger) which is 
included within the wider expression ‘public 


person 


order’. 

Preventive powers are conferred also by 
the State Public Safety Acts, e.g., to impose 
conditions upon the holding of processions, 
meetings or assemblies, in the interests of 
public order or safety or to ban such assem- 
blies within any specified area without the 
written permission of a presoribed authority, 
or by the electoral law, for the purpose of 
maintaining peace at the time of polling. 

The validity of all such restrictive provi- 


` gions is, however, tested by the courts by the 


touchstone of ‘reasonableness’, The courts 
have thus annulled such.restrictive provisions 
where the law empowered the Government to 
delegate its power to impose restrictions on 
assemblies ‘to any subordinate officer’, irre- 
spective of his rank or status in office. 

An enactment of doubtful constitutional 
validity is the Prevention of Seditious Meet- 
ings Act, 1911, It empowers the State Govern- 
ment to declare any area as a ‘proclaimed 
area”. Upon such a declaration, the District 
Magistrate or Commissioner of Police is 


invested with the power to “prohibit any public 
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meeting in such a proclaimed area, if in his 
opinion such a meeting is Jikely to promote 
sedition or disaffection or to cause a distur- 
bance of the publio tranquillity.” 

Now apart from the question of constitu- 
tionality of the and 
‘disaffection’ which we have already noticed, 
this provision runs the risk of being challen- 
ged as unconstitutional on another ground: 


expressions ‘sedition’ 


the Aot provides that no public meeting “for 
the furtherance or discussion of any subject 
likely to cause disturbance or public excitement’ 
shall be held in such an area without written 
notice to the district magistrate or commission- 
er of police. We have aliendy referred to 
the view of the Supreme Court that mere 
public annoyance does not constitute a menace 
to ‘public order’. Judged in this light, “public 
excitement” Is a vague whioh 
may not be favoured by the court as a ground 
of taking preventive action against a meeting. 


expression 


Freedom of Association 


The text of Article 11(1) and (2) of the 
Covenant on Human Rights, 1950, and Article 
19 (1)(c) and (4) of the Constitution of India 
are given below. 

Article 11(1) and (2) of the Covenant 

“ (1) Everyone has the right to freedom of 
association with others. 

(2) This freedom shall be subject only to 
such limitations as are pursuant to law and 
which are necessary for the protection of 
national seourity, public order, public safety, 
health or morals, or the fundamental rights 
and freedoms of others.” 

Article 19(1)(c) and (4) of the Indian 
Constitution 

*‘(1)(c) All citizens have the right to form 
associations or unions 

“(4) Nothing in sub-clause (o) of the said 
clause shall affect the operation of any existing 
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law in-so far asit imposes, or prevents the 
State from making any law imposing, in the 
interest, of public order or morality, reasonable 
restrictions on thé exercise of the right con- 
ferred by the said sub-clause.”’ - 

itis evident at once that the guarantee 
of this freedom in our Constitution is in no 
way less liberal than that in the Covenant on 
Human Rights. It guarantees the right not 
only to form associations but also to continue 
them, so long as no law made in the interests 
of public order or morality is contravened. 
Hence, ah association cannot be--formed for 
the purpose of committing a criminal cons- 
piracy. Section 120A-of the Indian Penal 
Code, 1860, penalises o ‘criminal conspiracy 
which means an agreement between two or 
more persons to. do or cause to be done an 
illegal act, or an act which is not itself illegal, 
by illegal means, provided such agreement is 
followed by some overt act, done in pursuance 
of the agreement. 

Similarly, While the Indian Trade Unions 
Aot, 1926, recognises a trade union as a lawful 
association and even confers uponit a legal 
personality, Section 22 of the Industrial Dis- 
putes Act, 1947, prohibits certain strikes as 
well as locks-outs as illegal, for instance, in a 
publio utility service ; and Section 26 of that 
Aot prescribes a penalty for participating in 
such illegal strikes or lock-outs. A provision 
such as this, which prohibits a strike or a lock- 
out without in the first instance resorting to 
the conciliatory machinery provided by the 
law, cannot be said to constitute an unreason- 
able restriction -upon the freedom of associa- 
tion. A law which provides that a union re- 
presenting a certain percentage of the workers 
in an industry will have the right to represent 
that industry at an ‘industrial dispute’ to the 
exclusion of other unions has, similarly, been 
held as valid. 


The limits of State interference with this 
right have been clearly pronounced by the 


. Supreme Court in reviewing Section 15(2) (b) 


of the Indian Criminal Law (Amendment) Act, 
1908, as amended by he Madras Act XI of 
1950. This provision authorised the State 
Government to declare any association to be 
unlawful if the Government was of the opinion 
that it constituted a danger to the public I 
peace. Thero was no provision for service of 


‘notice upon the members of the association, 


nor was any opportunity to be given to them 


for showing cause against the declaration. 
There was, of course, a provision for reference 
by the Government to an Advisory Board of 


any representation that might be made by any 


such association but no provision for the 


appearance of the aggrieved persons befoie 
that Board. The Supreme Court held this 
provision as an unreasonable restriction upon 
the right guaranteed by Article 19(1)(c) on two 
grounds. 

(1) The imposition of penal consequences 
after declaring an association as unlawful 
on the subjective satisfaction of the Govern- 
ment without providing for adequate commu- 
nication of such declaration to the association 
and its members must be regarded as an un- 
reasonable restriction in the absence of a condi- 
tion of emergency justifying such a course. 

(2) The summary .and one-sided review 
by an Advisory Board cannot be regarded 
as a reasonable substitute for.a judicial en- 
quiry to override the basic freedom of asso- 
ciation in the absence of exceptional 
circumstances. 

In short, the view of the Supreme Court 
was that in the absence of emergency con- 
ditions, an association could not be declared 
to be unlawful for want of judicial verdict. 
The observations of the Supreme Court ‘in 
this connection are worthy of citation : 
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“The right to form associations or unions 
has such wide and varied scope for its 
exercise, and its curtailment is 
with such potential reactions in the reli- 
gious, political and economic fields, that 
the vesting of authority in the executive 
government to impose restrictions on such 
right, without allowing the grounds of such 
imposition both in their factual and legal 
aspects to be duly tested in a judicial 
enquiry, is a strong element which.. must 
be taken into account in judging the 
reasonableness of the restrictions imposed 
by 8. 15(2)(b) on the exercise of the 
fundamental right under Art. ]9(1)(c).” 
The ambit of freedom of association which 
the employees of the Government can claim 
has been brought before the courts in several 
cases. While it is not disputed that a Govern- 
ment servant is also a citizen entitled to this 
fundamental right and that Government can- 
not, in the exercise of its power to impose 
restrictions upon the conduct ofits emloyees, 
render the exercise of this right illusory, at 
the same time it has been also laid down 
that in the interests of securing the integrity 
of, and discipline in, the services, Government 
can impose restrictions which may not be 
reasonable in the case of private individuals. 
This problem has come to the forefront even 
in the United States and oases like United 
Public Workers v. Mitchell have been freely 
referred to in Indian decisions. Though the 
extent of reasonableness of such restrictions 
has not yet been decided by the Supreme 
Court, the High Court decisions may be 
referred to as illustrating the dividing line 
between legitimate and unconstitutional inter- 
ference with the fundamental rights of 
Government employees. 
° + Thus, while it has been held that a rule 
which imposes a kind of administrative 


fraught , 


censorship on the right of association by 
compelling employees to obtain the previous 
permission of the authorities before forming a 
union and prohibits them from becoming 
members of unions not constituted in accord- 
ance with the orders of Government is 
unconstitutional, the validity of a similar rule 
which prohibits a Government servant from 
being a member of an association which 
consists of persons other than Government 
servants, has been upheld. 

Restrictions upheld in some other cases 
stand on a more solid ground, as for instance : 
(a) a rule which prohibits a Government ser- 
vant to criticise in public any policy pursued 
or action taken by Government; (b) arule 
which prohibits a Government servant to ask 
for or accept or in any way participate in the 
raising of any subscription or other pecuniary 
assistance in pursuance of any object whatso- 
ever, without the previous sanction of the 
Government. 


Freedom of Movement and Residence 


Article 19(1)(d)(e) and (5) of our Constitu- 
tion guarantees freedom of movement and 
residence within the state in the same manner 
as Article 11(1)(a) of the Covenant on Human 
rights, 1950, and Article 10(1)(a) of the Draft 
Covenant on Civil and Political Rights, 1952. 

Article 11 (1) (a) of the Covenant 

‘Subject to any general law, adopted for 
specific reasons of national security, public 
safety or health, everyone has the right to 
liberty of movement and is free to choose his 
sesidence within the borders of each State.” 

Article 10 (1) (a) of the Draft Covenant 

“Subject to any general law of the State 
concerned which provides for such reasonable 
restrictions as may be necessary to protect 
national security, public safety, health or 
morals or the rights of freedoms of others, 
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consistent with the other rights recognized in 
this Covenant; everyone legally within the 
territory, of a State shall, within that terri- 
tory, have the right to (I) liberty of movement 
and (II) freedom to choose his residence.” 
Article 19 (1)(d)(e) and (5) of our 
| Constitution 
“(1) All citizens shall have the right...... 
(d) to move freely throughout the territory of 
India ; (e) to reside and settle in any.part of 
the territory of India ; | 
(5) Nothing in sub-clause (d), (e).. of the 
said clause shall affect the operation of any 
existing law in so far as it imposes, or prevents 
the State from making any law imposing, 
resonable restrictions on the exercise of any 
- of the rights conferred by the said sub-clause 


either in the interests of the general public ~ 


or for the protection of the interests of any 
Scheduled Tribe.” 

The object of the guarantee of freedom of 
movement and residence throughout the terri- 
tory of India is to remove. all discriminatory 
barriers between different parts of the country 
and to combat the growth of any provincial 
or parochial feelings. Not only should the 
individual be free from unlawful or arbitrary. 
limitations at the spot where he for the time 
being resides, but he should have, in addition, 
the liberty of movement to, or settling in, any 
other part of the country to which he belongs, 
The qnestion is of special importance in a 
federal country like India which has political 

subdivisions of territory. 
l Like other freedoms, this must also be 
- subject to legitimate restriotions in, the public 
interest. Such restrictions, for instance, are: 
(a) those imposed to prevent thé spreading of 
infectious diseases as, for example, by meang 
of travelling by public conveyance (Section 71 
of the Indian Railways Act, 1890); (b) those 
imposed for the safety of protected places, 


the public cannot be allowed to have access 
indiscriminately without jeopardising the inte- 
rests of the security of the State (Official 
Secret Act, 1923) ; (0) provisions for the “‘ex- 
ternment” of persons whose presence in a 
particular locality endangers the peace and 
safety of the mass of peaceful citizens of that 
locality (Section 27 of the City of Bombay 
Police Act, 1902) ;.. or (d) restrictions imposed 
on habitual offenders (Madras Restriction of 
Habitual Offenders Act, 1948), 

The restrictions imposed must, however, 
be reasonable. From the substantive stand- 
point, the duration of the restrictions has been 
considered’ to be an important element. Thus, 
a law which provides for exclusion from an 
area for an indefinite period constitutes, prima 
facie, 80 unreasonable restriction. As to the 
maximum period for which a.person may 
be reesonably excluded, the test to be applied 
is the nature of the mischief which is sought 
to be remedied and the Supreme Court has 
made a distinction in this respect between 
persons participating in political agitations 
and persons offending against the ordinary ori-- 
minal law of the land. As regards the former, 
the court has advocated a shorter period as a 
condition of reasonableness, but in the case of 
dangerous characters and habitual offenders, 
the court would not interfere with such longer 
period (for instance, two years), as the Legis- 
lature may deem necessary to combat the 
menace, 

The Supreme Court has also applied the 
test as to whether the penalty awarded is in 
exoess of the requirement, to invalidate a law 
which sought to penalise the influx of unautho- 
rised persons from Pakistan, This Act not 
only provided for a judicial penalty for breach 
of the law, but also authorised the Govern- 
ment to remove from India any person who 
entered India from Pakistan, by committing a 
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such as forts or othër strategic areas where 
breach ‘of Permit Regulations or who were 
reasonably suspected of having committed such 
a breach. The Court held that the statute 
could equally apply to an Indian citizen who 
had visited Pakistan on business and then 
returned to India without a proper permit ; 
and that the expulsion of an Indian citizen for 
breach of Permit Regulations was in excess of 
the requirement, for it amounted to a virtual 
denial of citizenship ; and that, further, the 
law was also procedurally unreasonable as it 
empowered the Executive to remove a person 
on its subjective satisfaction. The statute was 
thus held to constitute an unreasonable restric- 
tion of the right guaranteed by Articlel19(1)(e). 
There was, it should be added, a Very strong 
and well-reasoned dissent by Mr. Justice Das 
(the Chief Justice of India) who pointed 
out that the law was enacted to meet an 
emergency situation resulting from the parti- 
tion of India and the unhappy trend of events 
which followed in it: train. The interpretation 
given to the clause however by the majority 
in this case enlarges the scope of clause (e) of 
Article 19(1) beyond the frontiers of India and 
secures not only freedom of movement unfetter- 
ed by internal barriers within the territory of 
India but also freedom ofa citizen to move 
into the territory of India, without any unrea- 
sonable restriction. From the international 
standpoint, thus, the liberality ofthe majority 
view is of supreme importance. 

Furthermore, it has been held in a number 
of decisions that a law of “externment” is pro- 
cedurally unreasonable when it offends the 
principles of natural justice, as for example, 
by condemning the person. without giving 
him a right of hearing. 

In some cases it has also been held that a 
law would be invalidated as imposing an un- 

reasonable restriction ifit authorises or em- 


powers the Executive to delegate its powers 
of “externment”’ to any officer irrespective of 
his rank, knowledge or responsibility, and 
enables such officer to acton his subjective 
satisfaction. 

The rules of natural justice, however, do 
not require anything like a judicial trial. It 
would be sufficient if the opportunity to be 
heard is offered. , Thus, for the “‘externment”’ 
of habitual criminals or gangsters, it would 
not be unreasonable to provide for a proce- 
dure for hearing which does not allow the 
person affected the right to cross-examine the 
witnesses who give evidence against him.. 
The reason is that in such cases no witnesses 
would be willing to depose publicly against 
such bad characters, for fear of violence to 
their peraon or property, and that the object 
of the legislation would be wholly defeated if 
a right to confront these witnesses were given 
to the suspect. 


Freedom of Property 


The extent to which property rights of the 
individual are protected against the collective 
needs depends upon the sociological founda- 
tion of a country’s political Constitution and 
is, accordingly, bound to vary from nation 
to nation. But, even though there has been 
a little retrogression from the traditional 
Anglo-American concept as a result of the 
fourth amendment of Indian Constitution 
which has caused misginings in certain quarters 
it will be seen presently that even after this 
amendment the guarantee offered by that 
Constitution does not fall below the standard 
laid down by the Universal Declaration of 
Human Rights. 

Article 17 of the Universal Declaration 
consists of two parts : clause (1) declares the 
right to own property and clause (2) declares 
the immunity from arbitrary deprivation of 
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property.. The. former 

Article 19(1)(f) & (6),- while the latter is dealt 
= with in Article 31(1) of the Indian Constitu- 
tion. It is- convenient .to examine them 
separately. 


"A. Right to own and enjoy Property 
Article 17- of the Declaration > 
Everyone has the right to own property 
alone as well as in association with others.” 


Article 19(1)(f). and 5 of the Indian E? | 


Constitution | 

Clause (1)(f)—*‘All citizens have the right 
to acquire, hold and.dispose of property.” 

Clause (5)—‘‘Nothing in sub-clause (f)- of 
the said clause shall affect the operation of 
any existing law in-so far as it imposes, or 
prevents the State from making any law 
imposing, :reasonable restrictions .on-thë exer- 
cise of any of the rights conferred by the said 
sub-clauses either in the intérests of the 


general public or for the protection of the 


interests.of any Scheduled Tribe.” 
It is'clear at once that the Indian provi- 


sion is wider than its universal counterpart. 


since it guarantees not only’ the right of 
private ownership but also the ‘right to enjoy 
and dispose of property free from any restrió- 
tions .other than reasonable restrictions im- 
posed in the interests of the _ general public 
“and of certain. backward classes called ‘Sche- 


duled Tribes’ who deserve protection from -. 
their own improvident acts as‘ might take 


place if absolute freedom to deal with their 
properties were allowed. ñ 

It would not be practicable to éxhaust an 
enumeration of. all the laws -which impose 
restrictions on- the right’ to acquire; hold and 


dispose of property. But wé may. refer to. 


Some such laws the’ constitutionality of which 
has already been" upheld by. tho courts. Thus, 


Ë it has ‘been held. that in the interests of the - 


general public, ‘the State may ‘control . Sam, 
5 : 


is déalté . with in 


of an essential. 
“management of the property of disqualified 
. and extravagant proprietors ; 


would not 


of houses and of rent in, urban areay in view 


of shortage of accommodation ; effect aprarian 
reform: by providing for, reduction of rents or 
relief of agriculturists’ indebtedness ; restrict 
the rights of management of the shareholders 
of a Company in order to ensure the supply 
commodity ; assume the 


control the 
management of natural resources, such as 
private forests ; regulate the construction of 
buildings in a municipal area, in the interests 
of the residents of the locality. 

On the other hand, ‘it would not be in 
the . public- interests to take the property of 
one private person simply to give it to 
N S | 

"The reasonableness of the restrictions upon 
the freedom of property is reviewed by the 
courts from the substantive as well as proce- 
dural aspects. i 

From the procedural standpoint, the court 
, normally, uphold the validity 
of a law which authorises the administrative 
authorities to interfere with the proprietory 
rights of ‘an individual in the exercise of 
their unfettered discretion. .Thus, even the 
cancellation of agun licence cannot be pro- 
vided for unless the Law requires a communi- 


cation of the grounds for cancellation to the 


licensee and an opportunity being given to 
him to be heard in the matter. 
A tenancy law provided that if a landlord 


habitually infringed the rights of a tenant 
-a8 specified in that Jaw, he would be deemed 


to be disqualified to manage his own property 
and the property would thereupon ‘be taken 
over by the Court of Wards: The determina. 
tion of the question whether a landlord had 
habitually infringéd ‘the rights of his tenants 
was left to the Court of Wards, and there was 
no procedura] safeguard against the discre- 
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tionary act of that. authority. The Supreme 
Court annulled this provision on the ground 
that it made the infringement of the right 
of property to depend entirely on the mere 
discretion of the Executive and could not, 
accordingly, be held to be reasonable parti- 
oularly inasmuch as the measure was a per- 
manent. one and did not puta limit to the 


period .of- time for which the landlord could . 
be deprived, of the enjoyment; of his own | 


property asa result-of the subjective deter- 
mination of the administrative authority. 

A State Act for the maintenance of public 
safety provided for the imposition of a collec- 
tive fine on the inhabitants of any area in 
the following terms: “If if appears to the 
State Government that the. inhabitants of 
apy area are concerned in or are abetting 
the commission of offences prejudicially affect- 
ing the maintenance of public order...the 
State Government may by notification impose 
a collective fine on the inhabitants of that 
area.” The High Court of Patna held this 
provision to constitute an unreasonable restric- 
tion upon the freedom of property both from 
the subjective as well as the procedural stand- 
point. From the subjective standpoint, the 
Court held it to be unreasonable because it 
sought to impose vicarious liability and also 
because it imposed the penalty in indefinite 
and vague language and gave no notice to 
the parties affected as to what conduct it 
was necessary to follow if the penalty was 
to be avoided. The decision on this point 
recalls American decisions like Screws v. U. S. 
and Burstyn v. Wilson. Procedurally also, the 
Court held it to be unreasonable because the 
Act ousted the jurisdiction of, the courts .of 
law and authorised the Executive to impose a 
penalty on its subjective satisfaction, even 
e without giving a notice to the inhabitants of 
the area who were going to be affected, I 


B. Immunity from arbitrary deprivation 
of property ` 
Article 17(2) of the Declaration 
“No one shall be arbitrarily deprived of 
his property.” | 
Article 31(1) of the Indian Constitution 
“No person shall be deprived of his pro- 


“perty save by authority of law.” 


While Article 19(1)(f) of our Constitution 
(already noticed) protects the individual 
against arbitrary restrictions upon the enjoy- 
ment of private property, Article 31(1) seeks 
to protect the individual from deprivalion of 
his property by the Executive, without the 
sanction of the Legislature. In this respect, 
too, the protection afforded by our Consti- 
tution is co-extensive with that under the 
Universal Declaration and the Supreme Court 
has already nullified a seizure of a persons 
goods by the Police ora revocation by the 
Government ofa proprietary grant made by 
an Indian Ruler, without the authority of law. 


Freadom of Profession 


= The Constitution 
another civil right, namely, the right to prac- 


of India guarantees 


tise any profession, or to carry on any occu- 
pation, trade or business—Subject to specified 
limitations— which is not so much emphasised 
in the International Charters except in so far 
as it is included in the right ‘to work and to 
free choice of employment’. 

Article 19(1)(g) and (6) of the India Con- 
stitution provides : 

“(1)(g) All citizens shall have the right to 
practise any profession, or to carry on any 
occupation, trade or business.” 

““(6) Nothing in sub-clause (g) ofthe said 
clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State 
from making any law imposing, in the inter- 
ests of the general public, reasonable restric-. 


“ 
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tions on the exercise of the right conferred 
by the said sub-clause, and, in particular, 
nothing in the said sub-clause, shall affect the 
operation of any existing law in so far as it 
relates to, or prevent the State from making 
any law relating to i 

1. the professional or St qualifi- 
cations necessary for: practising any profession 
or carrying | on any EES trade or busi- 
ness, or ; 

2, the carrying on by the State, or by a 
corporation owned or controlled by the State, 
of any trade, business, industry or service 
whether to the exclusion, complete or partial, 


' of citizens or otherwise.” 


It has been held in India that the freedom 
guaranteed by the above provision includes 
only the natural right to enter. into any trade, 
caljing or profession which every person poss- 
esses as a member ofa civilised society. It 
does not ‘extend to rights created by statute, 


which can be enjoyed only subject to the 


conditions and limitations imposed by the 
` relevant statute, Thus, a lawyer cannot claim 


a “fundamental” right to appear before any ` 


court or authority. For -the same reason, 


none can claim a constitutionally guaranteed 


right to carry on callings. which are so inher- 


ently pernicious that. civilised society regards 


it as res extra commercium, e.g., gambling. 

_ Among ‘the restrictions . ‘which the State 
may constitutionally impose on the freedom of 
profession or business. “in the interests of the 
general public” may be mentioned restriotions 
imposed. : on imports and exports for main- 
` taining the economic stability of the country ; 
to protect national industries ; on the sale of 
essential commodities to ensure their equita- 
ble distribution and availability at fair prices, 
on the right to carry on a profession, such as 
- that of a lawyer, to maintain the standards 
of publio life ; .on the conditions of work and 
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hours of employment in shops and commercial 
establishments. 

As to the restrictions which the State may 
reasonably impose on this freedom, it has been 
established that no uniform or rigid standard 
can be formulated. The reasonableness of the 
restriction will depend upon the nature of the 
business and the conditions prevailing in that 
trade, | 

A primary distinotion has been drawn by 
the Supreme Court as between trades which 


-are inherently dangerous or injurious to the 
society, and others. 


A. Asto trades callings and inherently 
dangerous or immoral, such as noxious: or 
dangerous goods or trafficking in women or 
the manufacture or sale of intoxicating liquors, 
the State can go to the length of totally 
prohibiting them; anda person will not be 
heard to say that total prohibition, in such 
cases, is not a “reasonable’’ restriction. 

B. Even though a business or profession 
is not inherently dangerous, it may affect 
a social interest in particular aspects or under 


particular circumstances, In such cases, there- 


fore, the State has the right to impose 
restrictions or regulations commensurate with 
the social interest which has to be protected 
and relevant to the mischief which has to be 


` averted, e.g., injuty to:public health, morals, 


‘supply of essential services. Some occupa- 


tions by ‘the noise made in their pursuit, 
some by the odours they engender, and some 
by the dangers accompanying them, require 
regulations as to the -locality in which they 
may be conducted. Some by the dangerous 
character of the articles used, manufactured 
or sold, require also special qualifications of 
the parties permitted to use, manufacture or 
sell them. 

In respect of donaties essential to tHe 
community, it is reasonable to have restric« 
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tions which may, in certain circumstances, 
extend to total prohibition for a time, of all 
normal trading in that commodity. On the 
other hand, the absolute denial of the right 
to carry ona normal business to particular 
persons or to all persons is unreasonable 
(e.g, the right to carry on wholesale business 
in vegetables or to establish or maintain a 
` cattle market). Again, a law cannot empower 
the Government to compel the traders to 
sell their stock to the Government at any 
rate which may be fixed by the Government 
at its discretion. u 

` For ensuring equitable distribution of com- 
modities considered essential to the community 
and their availability at fair prices, it is quite 
reasonable to regulate the sale of such 
commodities through licensed vendors to 
whom quotas are allotted in specified quan- 
tities and who are not permitted to sell them 
beyond the prices that are fixed by the 
controlling authorities. But if the power of 
licénsing, in respect of a normally available 
commodity, is left to the absolute discretion 
ofan éxecutive authority without any stan- 
dard or check to guide or control that 
discretion, the law would be unreasonable 
because it subjects the freedom of trade or 
business to the unfettered discretion of an 
executive officer and fails to strike a proper 
balance between the freedom guaranteed by 
Article 19(1)(g) and the social control permit- 
ted by clause (6) of that Article. 

For the purpose of preventing agricultural 
labour available in an area being diverted to 
non-agricultural pursuits, the State may pro- 
hibit employment or engagement in a non- 
agricultural pursuit, provided the ban is 
limited to adult persons capable of being 
engaged in agricultural operations and the ban 
is confined to the actual agricultural season. 
If the restriction be in excess of the require- 


ment, it would be struck down by the Court 
as unreasonable. 

Regulations may be made for securing 
proper, conservancy and sanitation at fairs, 
but a person cannot be denied the right to 
hold a fair on his own land merely on the 
ground that permits for holding fairs would 
not be issued to private individuals. 


Freedom of the Person 


This topic may be discussed under two heads 
A. protection of personal liberty ; 
B. safeguards against arbitrary arrest or 
detention, as provided for in Articles 21 
“and 22, respectively, of the Indian Consti- 
tution. 
A. Article 21 corresponds to Article 9(1) 
and (2) of the Covenant. 


Article 91) and (2) of the Covenant 


(1) No one shall be subjected to arbitrary 
arrest or detention.”’ 

‘*(2) No one shall be deprived of his liberty 
except on such grounds and in accordance with 
such procedure as established by law.” 


Article 21. of the Indian Constitution 


“No person shall be deprived of his life or 
personal liberty except according to procedure 
established by law.” 

The above provision of the Indian Consti- 
tution protects a person, whether a citizen or 
an alien, from arbitrary arrest or detention 
by the Executive. Before a person is deprived 
of his life or personal liberty the procedure 
established by law must be striotly followed 
and if there is any breach of the procedure or 
conditions laid down by the law the courts will 
interfere and set the individual free, . The Sup- 
reme Court has more than once observed that 
those who feel called upon to deprive other 
persons of their personal liberty in the dis- 
charge of what they conceive to be their duty, 


L 


“ 
A 


must strictly and scrupulously observe the 
forms and rules of the law. 

Asin England or in the United States, the 
writ of habeas corpus i8 a potent weapon in the 
hands of the superior courts to secure the 
release of.a prisoner who has been deprived 
of his liberty in contravention of.the legal 
requirements, and ina number of cases the 


Supreme Court has already interfered with’ 


cases of such arrest, and detention. Even 
the -omission of a court to make an order of 
remand to custody when adjourning a trial, 
as required by Section 344 of the Criminal 
Procedure Code has been used’ as a good 
ground for releasing a prisoner under trial. 

B. Procedural safeguard against arbitrary 
arrest and detention is. provided for in Article 
22(1) to (3) of the Indian Constitution, corres- 
ponding to Article 9(3) and (4) of the Cove- 
nant. | 
Article 9(3) and (4) of the Covenant ` 

“(3) Any one who. is arrested shall be 
informed promptly of the reasons for his arrest 
and of any charges against him.” 

“(4 4) Any one arrested.or detained on the 
charge of having committed a crime or of pre- 
paring to commit a crime shall be brought 
promptly before a judge or other officer 
authorised by law to exercise judicial power 
and shall be entitled to trial within a reason- 
able time or tó release. Pending trial, release 
may be conditioned by aes to appeal 


- for trial.” ` ECH 


Article 22(1) to ( 3) of ie di 
Zeil | - 
“(1) No person who is arrested shall be 
detained in custody without being informed, 


as soon as may be, of the grounds for such 


arrest nor shall he be denied the right to. 


consult, and to be defended by, a legal practi- 
tioner of his choice.” i 
(2) Every person who is arrested and de- 

) 
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tained in custody:shall be produced before the 
nearest mayistrate within a period of twenty- 


four hours of such arrest, excluding the time 


necessary for the journey from the place of 
arrest to the court of the magistrate, and no 
such person shall be detained in custody 
beyond the said period. menoui the authority 
of a magistrate.” 
"(DI Nothing. in clauses (1) wid. (2) shall ` 

apply 

(a) to any person who for the time being 
is an enemy alien ; or 

(b) to any person who is RE or detain- 
ed under any law providing for preventive 
detention,”’ I 

It is vides that clause (1) of the above 
Article of our Constitution 
clause (3) of Article 9 of the covenant by gua- 
ranteeing a right to be defended by a counsel, 
The object of the right to be informed of the 
grounds is that on-learning the grounds of 
arrest, the person arrested is in a positon 
to make an application to the appropriate 
court for bail, or to move the High Court 
or the Supreme Court for a writ of habeas 
corpus. ‘The intimation also the 
arrested “person to prepare his defence in 
time for purposes of. his trial and when the 
matter comes before the court in a proceeding 
for habeas'corpus it is open to the court to pro- 
nounce whether the arresting authority’ has 
communicated the grounds as soon as reason- 
able in the-ciroumstances, and, if it finds that 
a reasonable time has ‘already passed and the 
arrested person has not yet been informed of 
the grounds of his ‘arrest, the court can order 
his immediate release. The right to consult a 
legal adviser of his choice from the moment of 
arrest provides an -additional safeguard that 
the arrested person will be properly represen- 
ted in the court before which he is required ° 
to be produced under clause (2), Even during 


improves upon 


enables 
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trial the guarantee in clause (1) is applicable 
and it has been held that where a trial is held 
without informing the accused of the date fixed 
for trial and without giving him an oppor- 
tunity of getting into communication with his 
legal adviser, the conviction is liable to be set 
aside. 

Clause (2) of Article 22 of our Constitution 
` makes a specific guarantee on a matter which 
is left somewhat elastic in clause (4) of Artiole 
9 of the Covenant. Instead of using the word 
“promptly”, it fixes a definite period of twen- 
tyfour hours (excluding the period required for 
journey from the place of arrest to the court), 
within which the person arrested must be pro- 
duced before the nearest magistrate—i.e., a 
court having criminal powers and acting in a 
judicial capacity. Once the period of twenty- 
four hours has passed without compliance with 
the requirement of this clause, the arrested 
person is entitled to be released forthwith and 
the Supreme Court has ordered accordinglyina 
conspicuous case of arrest under orders of the 
Speaker of a Legislature. The above provisions 
of the Constitution thus offer protection against 
any arbitrary arrest effected by any authority 
otherwise than under a warrant issued by a 
court.- In any case the arrested person is en- 
sured of a judicial verdict as to the validity of 
his arrest as early as possible, The procedure 
to be followed by the court when the arrested 
person is thus brought before it is laid 
down in the ordinary law of criminal procedure 
(of. Section 167 of the Criminal Procedure 
Code, 1898). 

Clause (3) of the above Article of the 
Indian Constitution contains something which 


is not to be found in the Covenant on Human _ 


Rights but which appears to have been provi- 
ded for by Article 3 of the Draft Covenant on 
eOivil & Political Rights. It contains an excep- 
tion from the foregoing guarantees as regards 


enemy aliens, and persons detained under the 
law of preventive detention. However, so 
far as “enemy aliens’’ are concerned, few will 
plead for such rights in their favour and the 
position of an enemy alien in a country such 
as the United Kingdom is no better. 
Preventive detention on the other hand is 
something not known in the United States 
of America or the United Kingdom in times of 
Much has been made of the adop- 
tion of this provision in the Indian Constitu- 
tion, a8 a permanent measure, 


peace. 


authorising 
preventive detention whether in time of war 
or of peace. But apart from the special cir- 
cumstances which necessitated the adoption of 
this extracrdinary measure in the Constitution 
several facts relating to its working should be 
considered before adjudging the merits of this 
provision which is apparently retrograde. 
Firstly, the Constitution itself, in clauses (4) 
to (7) of Article 22, provides definite safeguards 
against any abuse of this power and, secondly, 
the right of habeas corpus has been held avail- 
able even to persons detained under a law of 
preventive detention enacted in pursuance of 
the above constitutional provision. Moreover, 
ag will be seen, there have been a number of 
cases in which the Supreme Court and the 
High Court have nullified orders of pre- 
ventive detention, in proceedings for habeas 
corpus. Thirdly, the above provisions of 
the Constitution are self-exeouting 
but require a law to be made by the Legis- 
lature, confirming to the conditions laid 
down inthe Article. The Preventive Deten- 
tion Act, 1950, has accordingly been passed by 
the Indian Parliament and, as amended, 
constitutes at present the law of peventive 
detention in India. The provisions of this law 
as they now stand have further safeguarded 
the rights of the detenu. It should also be 
borne in mind that if any provision of such 
\ 


not 
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a law contrayenes the requirements of the 


Article of the Constitution, it is liable to be 
challenged in the‘courts as unconstitutional 
as happened in the, celebrated case of Gopalan 
v. State of Madras. Lastly, if the propriety 
. OÍ a measure is ‘to be judged by the use 


made of it, it should also be noted that there. 


are today in fact very few persons held in 
detention under this Act. At the end of 1957 
the total was roughly two hundred, and in all 
probability at the present time it has come 
down to a-handful of men, against whom 
-judicial trial, with the convincing proof as is 
required in a criminal proceeding, could not 
I be resorted to in the interests of the security 

of the State. Space does not permit further 
elaboration of this topic, but we may con- 
clude. it with a reference to . the powerful 
exercised by the Indian judiciary 
over any possible abuse by the State of 
` this powerful 
machinery. 

Thus; the courts have invalidated an order 
of detention not.only where it has violated the 
requirements of the. Actiitself, for instance, 
for failure to:communicate the grounds to the 
_detenu within a reasonable time, as reqired 
by Section 7 of the Act, but also on the 
ground that the requirements of Article 22 


- control 


element of 


ofthe Constitution have-been violated. Thus, 


the court may examine the grounds commu- 
.nicated to the detenu to gee if they have 


a relevant connection with the deéurity of the ` 
State or the maintenance of publio order, ` to 


preserve which preventive detention is sano- 
tioned by the. Constitution ; or whether the 


grounds furnished are sufficient to enable the 
detenu to make-an. effective representation ; Or: `` 


whether the order of detention has been 


. made mala fide} i Le, for & purpose othér than 


administrative 
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Freedom of Religion 
. The freedom of religion guaranteed by 
Aricle 25'of our Constitution is comparable 
to Article 16 of the Covenant on Human 
to which corresponds Article 


15(1) and (3) of the Draft Covenant on Civil 


“and Political Rights, 1952, 


Article 16 of ihe Covenant 

"rt. Everyone has the right of freedom of. 
thought, conscience rgd religion; this right 
includes freedom to change his religion or 
belief, and freedom, either alone or in commu- 
nity with others and in public or private, 


. to manifest his religion or belief in teaching, 
practice, worship and observance,” 


“2. Freedom to manifest one’s religion or 
beliefs shall be subject only to such limita- 
tions as are pursuant to law and are reasonable 
and necessary to protect public safety, order, 
health or morals, or the fundamental rights 
and freedoms of others.” 

Article 25 of the Indian Constitution 

“(1) Subject to public order, morality and 
health and to the other provisions of this Part, 
all persons. are equally entitled to freedom 


of conscience and the right freely to profess, 


t- 


what the Legislature had in view in passing . 


the law of ae detention;. 


practise and propagate religion. 

“(2) Nothing in this article shall affect 
the operation of any existing law or prevent 
the State from making any law; ‘‘(a) regula- 
ting or. restricting any economic, financial, 
political or other secular activity which may 
be associated with religious practice: 

"(bi providing for social welfare and reform 
or the "throwing open -of Hindu religious 
institutions of a public character to all classes 
and sections of Hindus...” | 

“Subject to the restrictions- which the above 
Article ‘imposes, every person has a funda- 
mental right under the Indian Constitution 
not merely’ to entertain such religious belief, 


as may be-approved. of. be his judgment or 
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conscience but to exhibit his belief and ideas 
in such other acts as are enjoined by his 
religion and, further, to propagate his reli- 
gious views for the edification of others. It 
is also immaterial whether its propagation 


is made by a person in his individual capa- . 


city or on behalf of any church or institution. 
Freedom of conscience would be meaningless 
- unless it were supplemented by the unham- 
pered freedom of spiritual conviction in word 
and action. While freedom of ‘‘profession”’ 
means right of the believer to state his creed 
in public, freedom of ‘‘practice’’ means his 
right to give it expression in forms of private 
and public worship. The only grounds of 
restriction to the above freedom, which are 
mentioned in the Article are: public order, 
morality and health; regulation of non-reli- 
gious activity associated with religious prac- 
tice; social 
open of Hindu 
public character to all classes of Hindus; 


welfare and reform; throwing 
religious institutions of a 


other provisions of the Constitution. 

To those who have any idea as to what 
part religion plays in the entire being of the 
common man in India, the bold pronounce- 
ments in the above Article must appear to be 
It is to be noted 
that this guarantee is available not only to the 
citizens of India but to all persons, including 
The scope of the above guarantee 


astoundingly progressive. 


aliens. 
_ illustrates the ideal ofa secular State envi- 
saged by the framers of the Indian Constitu- 
tion, We have no established church in India 
and, not withstanding the political exploita- 
tion of religious faiths in the past, the Cons- 
titution of free India places every person 
within its boundaries on the same footing of 
equality and freedom not only in the matter 
of faith but also in the matter of observance. 
e No better implimentation of the International 
Covenant could be expected,’ ` 


The Indian Constitution even improves on 
the Covenant by supplementing and reinfor- 
cing the above guarantee by other provisions. 
Thus, freedom of practice is supplemented 
by the guarantee provided in Article 26 under 
which every religious denomination is entitled 
to own, acquire and administer property in 
accordance with the law and subject to regu- 
lation in the interests of public order, mora- 
lity and health. The regulation of the right to 
administer property which is guaranteed by 
Article 26, does not justify interference with 
religious practices or performances of acts in 
pursuance of religious belief, such practices 
and acts being as much a part of religion as ` 
faith or belief in particular doctrines. In the 
name of controlling the administration of a 
religious endowment, therefore, neither the 


State nor any ofits agencies has any right 


to say that particular rights and ceremonies, 
unless they are unlawful, do not form an esse- 
ntial part of a religion. 

There are two other express provisions in 
the Constitution itself which embody principles 
laid down’ in the United State by judicial 
Thus, Article 27 expresses the 
principle in Everson v. Board of Education, ` 
namely, that no person shall be compelled to 


decisions. 


pay any taxes the proceeds of which are 
specifically appropriated in payment of ex- 
penses for the promotion or maintenance of 
any particular religion or religious denomina- 
tion. The State being secular, it would be 
against the policy of the Constitution to allow 
it to pay out ofits public funds any money 
for the promotion or maintenance of any par- 
tioular religion. 

Again, Section 28 guarantees what has 
been enunciated in the United States in the 
case Of McCollum v. Board of Education. It 
provides that no religious instruction shall be 
provided in any educational institution wholly 


% 


UNIVERSITY LAW MAGAZINE Se Al 


maintained out of State funds and that no 
person attending any educational institution 
recognised by the State or receiving aid out 
of State funds shall be required to take part 
in any religious instruction that may be im- 
parted in such instruction. 


SAFEGUARDS IN A CRIMINAL TRIAL 


Immunity from conviction under 
anex post facto law 


The safeguard in this respect is provided 
“in clause (1) of Article 20 of the Indian Cons- 
titution which is comparable to Article 14 of 
the Covenant of Human Rights, 1950 and 
paragraph 1 of Article 13 of the draft Cove- 
nant of Civil and Political Rights, 1952 : 


Article 14 of ihe Covenant 

“No one shall be held guilty of any penal 
offence on account of any act or omission 
which did not constitute a penal offence, 
under national or international law, at the 
time when it was committed. Nor shall a 
heavier penalty be imposed than the one that 
was applicable at the time when the criminal 
offence was committed,” 


Article 20(1) of the Indian Constitutions 

“No person shall be convicted of any 
offence except for violation ofa law in force 
at the time of the commission of the act char- 
ged as an offence, nor be subjected to a penalty 
greater than that which might have been 
inflicted under the law in force at the time of 
the commission of the offence.” 

It is evident that the above provision of 
the Indian Constitution safeguards the indivi- 
dual against any retroactive criminal legis- 
lation in the same way as does the Inter- 
- national Covenant, It has been held by the 
Supreme Court that retrospective opera. 
tion cannot be given. toa law which comes 
within the purview of the ahove clause by the 

6 


use of words such as “shall be deemed to be 
in force.” As has been held by the Supreme 
Court, however, the prohibition against such 
retrospective legislation is confined only to 
the substantive provisions relating to the 
creation of an offence and the penalty pres- 
cribed therefor and does not extend to the 
procedure fora trial, nor does it extend to 
punishments other than a criminal conviction. 
The substance of the guarantee is that a person 
cannot be convicted for an act which was not 
an offence under the law which was in force 
when that act was committed and that upon 
conviction he may be subjected to those 
penalties only which were prescribed by the 
law in force at the time when the offence was 
committed. If an additional or higher penalty 
is prescribed by any change in the law made 
subsequent to the commission of the offence 
such change will not operate against him as 
far as the offence in question is concerned. 


Immunity from self-incrimination 
The guarantee is clause (3) of Article 20 of 
the Indian Constitution in this connection 
is comparable to Article 12(2)(f) of the Draft 
Covenant on Civil and Political Rights, 1952: 
Article 12(2) (f) of the Draft Covenant 
“For the determination of any criminal 
charge against him, everyone shall be enti- 
tled to the following minimum guarantees... 
not to be compelled to testify against 
himself...” 
Article 20(3) of the Indian Constitution 
“No person accused of any offence shall be 
compelled to be a witness against himself. 
This clause of the Indian Constitution gives 
protection to a person who is accused of 
an offence, against compulsion to be a wit- 
ness against himself, but the Supreme Court 


by this provision by putting a liberal inter. 


_has prima facie enlarged the protection offered o 


ae os Gs 


pretation on the language so that the guaran- 
tee does not in practice, fall below’ what is 
offered by the Draft Covenant. Thus, - the 
Supreme Court has observed that the word 
‘witness’ is not to be taken in the sense of 
appearing as a witness but to include any kind 
of evidence which is reasonably likely to 
support a prosecution against an accused, 
Hence, the Court cannot issue a notice or 
summons to an accused to produce a docu- 
ment which was alleged to be forged. But 
the power to recover a document by issuing 
a search-warrant through the court has been 
upheld on the ground that that process does 
not compel the accused to produce the docu- 
ment himself. 

Further, it has been held that the word, 
“witness” includes not only the accused at 
a trial but also any person against whom a 
formal accusation has been made. which, in 
the norma] course, may result in-prosecution. 
The protection thus extends to any evidence 
obtained under compulsion prior to the trial 
which may in the normal course result in 
the prosecution of the person from whom 


such evidence has been, obtained. The ambit . 
of the protection has thus been very much ` 


widened in the same way as in the United 
States. 
The Article, however, dces not apply where 


there is no likelihood of an accusation of a 


ariminal offence. 
Immunity From Forced Labour 

The provisions of Article 23 of the Indian 
Constitution are comparable to Article 8 of 
the Covenant on Human Rights, 19:0, and 
the corresponding article 7 of the draft 
Covenant on Civil and Political Rights, 1952. 

Article 8 of the Covenant 

“1, No one shall be held in slavery; slavery 
and the slave trade shall be prohibited in 
all their forms, 
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“9, No one shall be held in servitude. 


“3. No one shall be required: to perform 
forced or compulsory labour except pursuant 
to a sentence to such punishment for a crime 
by a competent court. 


“4. For the purposes of this Article, the 
term ‘‘forced or compulsory labour”? shall not 
include: 

(a) any work, not amounting to hard 

labour, required to be done in. the ordi- 

nary course of prison routine by a person 
undergoing detention imposed by the law- 
ful order of a court; 

(b) any service of a military character 
or, in the case of conscientious objectors, 
in countries where they are recognised, 
exacted in virtue of laws requiring com- 
pulsory national service; I 
(c) any service exacted in cases of emer- 
gencies or calamities threatening the life 
or well-being of the community; 

(d) any work or service which forms part 
of the normal civic obligations.” 


Article 23 of the Indian Constitution 


“(1) Trafficin human beings and begar and 
other similar forms of forced labour are 
prohibited and any, contravention of this 
provision shall be an offence punishable in 
accordance with law. 
“(2) Nothing in this article shall prevent 
the State from imposing compulsory service 
for public purposes, and in imposing such 
service the State shall not make any discri 
mination on grounds only of religion, race, 
caste or class or any of them. 

Slavery in its ancient form may not be 
a problem in most States today, but its newer 
forms which are labelled in the Indian Cons- 
titution under the general term ‘‘exploitation”’ 
are no less serious a challenge to human 
freedom and civilization. It is with this con. 
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sideration in view that the Indian Constitu- 
tion, instead of using the word “‘slavery’’, uses 
the more comprehensive- expression “traffic 
in human beings’? which includes a prohibi- 
tion not only of slavery but also of traffic 
in women or children or the crippled, for 
immoral or other purposes, The Indian Cons- 
titution also prohibits any form of forced 
labour similar to “begar”, an indigenous 
system under which landlords sometimes 
used to compel their tenants to render free 
service. What is prohibited by the clause is 
therefore compelling a person to render free 
service where he was lawfully entitled either 


not to work or to receive remuneration for 
it. The clause does not, however, prohibit 
forced labour as a punishment for a crinunal 
offence which is expressly mentioned as an 
exception in the international Covenant 
Further, instead of enumerating particular 
public purposes such as military or other 
social or civic purposes, as has been done in 
the Covenant, the Indian Constitution has 
adopted the wider expression ‘‘public pur- 
poses”. This expression would cover compul- 
sory recruitment or conscription for social 
services, as, for example, part of a campaign 
to reduce mass illiteracy. 


With the best compliments of International Jurists 


COMMISSION. 


“It has pleased Providence to place us in such a State 


that we.appear every moment to be upon the verge of some 
great mutation. There is one thing, and one thing only, 
- which defies all mutations: that which existed before the 
world, and will servive the fabric of the world ttself ; 
I mean-justice ; that justice, which emanating from the 
Divinity, has a place in the breast of every one of us, given 
“us for our guide with regard to ourselves, and with regard 
to others and which will stand, after this globe is burned 
to ashes, our advocate or our accuser before the great 
judge, when he comes to call upon us for the tenor of a 
well-spent life.” I 


The Force Behind International Law 
| By 
Dr. M, J. Serana, PH.D., Barrister-at-Law 


Founder of the Indian Schoo! of Synthetic Jurisprudence, Professor of Law, 
Government Law College, Bombay. 


[ In this article, Dr. Sethna has pointed out how international law can be made effective 
and areal force, He points out the necessity for giving compulsory jurisdiction to the 
International Court of Justice, so that all disputes between States may be settled by a 
correct and impartial interpretation of the rules of international law and treaties. Today, 
no doubt, it is a clear rule of international law that a State cannot be compelled against 
its will to submit its disputes ( with other State or States ) to the International Court of 
Justice, but it is high time now to give up such arule and to hold otherwise. States 
should be induced, through the efforts of peace-loving monitors, to agree that they would 
not take up the task of interpreting international rules themselves and that they would 


relegate such interpretation to the International Court and abide by its decisicns. 


The 


idea of sovereignty should not be allowed to have its disastrous consequences, at least 
in the international field ; and States must learn to reciprocate, ( Editor’s Note ) ] 


Introductory 

International law, or the law of nations, 
is the law that is based on customs and trea- 
ties and meant.to regulate the relations of 
States with one.another. Hugo Grotius based 
‘the law of nations on the principles of natu- 
rallaw, and indeed reciprocity has always 
been, and rémains, the prime value behind 
international law. States should cherish 
harmonious inter-relations based on natural 
justice and virtue and on as much of esteem 
for others as for self. i 


The purpose’ behind the law of nations is 
that of procuring and maintaining juet and 
fair inter-relations of States ; but the prime 
question is whether international law has a 
< binding force behind it, and, if so, what is the 
° nature and strength of that binding force ? 
If there is a binding force, is it a legally 


e 


D 


binding force ? If go, how is the authority of 
the law actually enforced ? The object of this 
Paper is that of an attempt to answer these 


questions. 


The True Nature of the Law of Nations 

Austin declared that international law is 
not law, in the sfrict sense of the term ‘law’, 
because it could not be said to have any legal 
sanction behind it. According to him, inter- 
national law is a law loosely so called, and 
not strictly so called. To Austin, interna- 
tional law was no better than ‘‘positive inter- 
national morality.” 1 ` 2 

To Holland, international law is law by 
courtesy only, because ( he said ) rights with 


which it is concerned cannot properly be des- 


l. Austin, J. Lectures on Jurisprudence, 1885, 


. p. 173. 


§ 


_ often been. remarked, 


2. Holland, T. E. EES 13th edn. ge 
pp. 123- 135. ` 

3, Savigny |, SH Des Peira Romischen Rechts, 

` 1840, p. 11, ` 

4, Pollock, F. + First Book of Jurisprudence, 6th 
edn.’ 1929, p. 14. 

- 5, Hall, : International law, 1915 edo., inoue: 
tory hapter. 
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cribed as legal.. Holland adds: “.. a political 
arbiter by which it can be enforced is of the 
essence of law, and law without an arbiter is 
a contradiction in terms,” He regards these 
rules a8 no more than the moral code of nalions.2 
Hobbes, Pufendorf and Bentham also were 


of the view that international law had not the 


true legal force. Navigny called it EE 


positive law.” 3 


Of International Law, as a era Pollock 
says: “It is. analogous .. . to those customs 
and observances i in an imperfeotly organised 
society which have not tully acquired the 
character of law, but are on the way to 
become law.4 

Jerome Hall describes atoma ai law as 
“authoritative international usages’’.5 Ros- 
coe Pound says: “However much we may 
wish that those parts of international law 
which are not cognizable by tribunals may 
gain the support of some stronger force than 
the sanction of human displeasure and a more 
or less constant and general ‘habit of obed- 
ience’ on the part of nations, we must perforce 
recognize that it-has not yet acquired such 
support or bës at most begun to develop 
something of the sort through the evolution 


of international ad judication out of occasional’ 


-He adds: “In truth, as has 
international law is in 
many ways — analogous to the beginnings of 
law.” 6 

In the United States Se America, under Article 


VI of the Constitution, treaties are regarded 


arbitration.” 


6. Pound, R.: Jurisprudence, 1959, Vol. II, p. 205. 
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as the supreme law of theland. Judges of 
the United States Supreme Court have held 
that international law is a part of the law of 
the Jand and must be ‘‘ascertained and ad- 
ministered by the Courts of Justice of 
appropriate jurisdiction, as often as questions 
of right depending upon it are duly presented 
for their determination.”7 And Chief Justice 
Marshall has observed that Courts are bound 
by the Law of Nations which isa part of the 
Low a 


Acoording to Oppenheim,9 international 
law is law, if it-satisfies the three-fold essen- 
tial conditions of the existence of law, namely 
(Ir the- existence of a community whose law 
could be the Law of Nations, (2) a body 
of rules for human conduct within that com- 
munity, and (3) a common consent of that 
community that these rules shall be enforced 
by external power. As Oppenheim has poin- 
ted out, cultural, scientific and humanitarian 
interests have called for international] co- 
ordination and organisation, and the common 
Interests -of the sovereign independent States 
serve as a powerful unifying factor, though 
there is no international government, as such, 
over the independent States. According to 
Oppenheim, the first essential condition for 
the existence of law is, at least in the long 
run, & reality. As regards the second require- 
ment of law, Oppenheim says that rules for 
the conduct’ of States inter se have grown 
and are growing. ‘The third essential also 
exists. ‘Oppenheim , maintains that Govern- 


ments of States, and the public opinion of 


the whole of civilised humanity, agree that 


international Jaw shall, if necessary, be en- 


7, Per Gra ay, ,J., in The Paquete Habana, 1900, 175 


U.S. 677, at p. 700. 
8. The Nereide, 9 Cranch, 388. 
9 


D D 
Oppenheim, L. : International Law, Vol, 1—Peace, 
1955, at p. 10 et seq. 
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forced by external power, in contradistinction _ 


to rules of international morality and courts 
which are left to the consideration of the 
conscience of nations. In the absence ofa 
central authority, says Oppenheim, for the 
enforcement of the rules of the law of 
nations, States have, on occasions, to take 
the law into their own hands. Self-help 
and intervention on the part of other States 
which sympathise with the wronged one, are 
the means by which the law of nations can 
be, and actually is, enforced. In addition 
to what Oppenheim has pointed out, we 
may add that the United should 
exist as a spirit of oneness among nations 
and aS a monitor in matters cf international 


Nations 


conscience. The creation of an international 
community by international institutions, the 
incorporation and application of the principles 
laid down by the decisions in the famous 
war trials, the codification of rules relating 
to warfare and the use of atomic energy 
for peaceful purposes, the strengthening of 
- the International Tribunal and such measures, 
cannot and will not fail to make international 
law strong or effective law. Moreover, with 
a view to strengthening the power of the 
United Nations and the Strength of the 
Security Council, we have the idea of an 
international police force, An international 
police force may be utilised for the mainten- 
ance of peace in the world. ‘Some might 
is necessary for the maintenance of peace 
and right, and the ultimate sanction behind 
international law may be the use of force 
for the maintenance of peace, so long as 
the. higher values of reciprocity and 
docility are not adopted by the States. 
The use of force 
police force organisation would constitute 
“even a legal sanction behind international 
law. 


by an international 


+ 


Suggestions for Making International 
Law- Effective 


There are rules of goodwill and courtesy 
which morally bind &tates (in the same way 
as there are rules of benevolence, good will 
and virtue between sooiety and the indivi- 
dual) called the rules of 
comity.” But rules of international law must 
be distinguished from those of international 
comity, by the fact that. the former are legally 
binding rules, But how are these legally bin- 
ding rules to be actually enforced and breaches 
prevented and penalised ? What is the autho- 
rity or power which would enforce the rules 
of international law ? What is the aciual value 
behind such rules? If international law isa 
weak law, it requires to be strengthened by 
the International Court of Justice on which 
should be conferred ( by universal recognition) 
compulsory jurisdiction for settling and deciding 
disputes between States. Each State (in 
dispute ) considers the other one or ones to be 
aggressive and itself to be inthe right or in 
the defensive. As to who is in the wrong re. 
quires to be determined by international 
adjudication by the International Court of 


‘international 


Justice. Optional jurisdiction and the power 


‘to withdraw from such jurisdiction ( of the 


International Court of Justice ) have no value. 
The strengthening of the International Court 
and the United Nations would enable the 
strengthening of what otherwise may be re- 
garded as a weak law. S 
In his “The law of Nations,” Brierly says 
that law, by its very nature, is imperative 
and that there must exist an obligation to 
obey it.10 lLauterpacht points out that in 
international community ‘‘there is lacking to 
alarge extent that feature-of the external 


10. 1928 edn. p. 37. 
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character of law which consists in its being 
created regardless of the will of those who 
are subject to it.”11 Lauterpacht adds that 
that shortcoming must probably remain so 
long as there is no international legislature in 
existence—a development practically identical 
with the establishing of what is usually oalled 
a Super-State.12 Here we may suggest that, 
even in the absence of a Super-State suggested 
by Lauterpacht, what we really need is the 
assigning of a compulsory jurisdiction to the 
International Court of Justice so as to equip 
it with power to enforce rules of right in interna- 
tional matters. The existence of judges and 
tribunals is a decisive step towards the assu- 
mption of a rule of law. As pointed out by 
“Maine, itis certain that ‘in the infanoy of 
mankind, no sort of legislature, nor even a 
distinct author of law, is contemplated or 
conceived of,” though even at that time (he 
maintains ) there was law coming from the 
judge at the time of the sentence or the 
adjudication ; so the judge preceded the law.1 3 


Custom preceded the law, and the Judge came, 


even before the Law-Giver. Compulsory 
jurisdiction can be assigned to the Interna- 
tional Court of Justice, only with the consent of 
the States ( under the present rule of inter- 
national law which says that no State can be 
compelled to submit its disputes—with 
other States—to the International Court 
and that the consent of the State concerned is 
necessary ). What is-required, in this respect, 
is a vehement effort by the monitor States to 
induce all the leading States to agree that all 
their international disputes shall be referred 


to the compulsory jurisdiction of the Inter- 


The Function of Law in the 
International Community, 1933 edn., p. 426. - 


12, Lauterpacht : The Function of Law in the Inter- 
national Community, 1933, atp 426. 


13, Maine, H. : Ancient Law, 1920 edn. p. 7, 


. 11. Lauterpacht, H. : 


national Court and that the States shall 
abide by the deorees and orders of that 
Court. Peace-loving monitors with magnetic 
influence in the international society, should 
move vigorously in the matter of making 
States so consent. | 

As Oppenheim has pointed out, State, 
while infringing a rule of international law, 
tries to show that there is no infringement 
(on its part) and that it has acted rightly,14 
The State concerned considers Oe interpreta- 
tion of the rule of international law as correct 
and finds fault with the interpretation made 
by the State in dispute with it. The result 
may be war or the use of force. States do 
not deny the existence of the international 
Jaw; they justify their wrongful conduct by 
misinterpreting international Jaw. The remedy 
would lie in persuading all States to agree that 
every dispute infer se shall be decided by the 
International Court of Justice alone and not 
in any other way. This could be done by the 
Heads of States exchanging views and moving 
in one another’s territories explaining their 
good will and seeking reciprocity. Peace- 
lovers, peace-makers, men of magnetic perso- 
nality and influence could bring about a 
strong comity, peace and even disarmament. 
That would lead States to sumit all inter- 
State disputes to arbitrament. States should 
be deprived the avenue for making their own 
interpretations on rules of international law 
and should be bound to abide by judicial 
interpretations which should finally decide the 
issues between the disputants. No doubt it 
has repeatedly been opined by the Perma. 
nent Court of International Justice that it 
is a clear rule of International law that 
a State cannot be compelled against its will 


14, Oppenheim, L. : Internationa] Law, Vol, 1—Peacs, e 
1955, at p. 15, 


| 
x 
| 


CHE 


to submit its disputes (with other States) to 
the International Court. But it is high time 
now to give up such.a rule and to hold otherwise, 
in the interests of international law, interna- 
tional dignity ‘and world peace. If a State, 


even after that does not.abide by the rules. 


of the law of nations or the decisions of 
the International Court of Justice, the United 
= Nations’ Police Force should be utilised for 


“ di 
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bringing the miscreant State under proper 
For the maintenance of right, some 
might is necessary, until the Kingdom of 
Heaven is realised on Earth. Much would 
depend, in this direction, on what the monitor 
States and the highly civilised Nations would 
do to briddle up the miscreant States 
and bring them and keep them to proper 
order.. 


control. 


“Where a statute’ used language of a doubtful import 
and has been interpreted in a particular manner for a term 


of years, the interpretation given to that obscure meaning 


_may reduce the uncertainty to a fixed rule.” 
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OUR LAWS AND LEGISLATURES 


By 


SRI SAILA KuMAE MUKHEEJEE 


Ex-Speaker, West Bengal Legislative Assembly 


Laws of a country are forged fabricated 
and produced in its different legislatures. They 
are administered by the executive branch of 
the State under the respective constitutions of 
different countries. In the matter of interpre- 
tation of these laws and in the matter of their 
application to social. and individual -telation- 
ships through disputes naturally arising bet- 
ween persons and persons, between persons 
and State and between State and State inter se 
within the country, they are delate with by the 
Judiciary. Lawyers asa profession come in 
the picture generally at the last stage in every 
country for assisting the judiciary in admini- 


_ stering justice according to the law, or in other: 


‘words, in helping judges to interpret the law 
according to the wishes of its framers, namely, 
the legislature; which: may be said to ‘give 
birth to laws of a country. _ Before such laws 
are born within the precincts of a legislative 
chamber, they are, ini every country, conceived 
in the minds of men who’ frame the statute 
according to the needs of the society on its 
multifarious problems which’ are all of ever- 
changing character according to march of time 
and world: events shaped by human and natu- 
ral elements.-- It'is a curious paradox all over 
the world to find that laws do not owe their 
origin exclusively to lawyérs as a class, but to 
common men in the ` country who represent 
the country’s* various ‘elements. Law, Kg 


fore, is rightly ‘called, codified common Benge, 


7 


In putting legal principles into shape the vari- 
ous laws that are’ passed in different legisla- 
tures, help of expert lawyers of course are 
taken recourse to in every country in the 
administrative wing of the legislative section 
of the State. In ultimate analysis man is the 
sovereign of law and is the law-giver. He is 
also subject to the sovereignty of law which is 
the product of the majesty and sovereignty of 
human mind. A civilised society means, there- 
fore, a human society which obeys the Rule 
and majesty of Law. 

Keeping in view the above broad function 


of Jaw and-legal concepts if we just havea 


cursory glance over the achievements of new 
legislatures in our country during the last 10 
years aftér independence as also the records 
of our law courts in their different spheres, 
from subordinate courts to Supreme Court, 
free India can proudly stand up with its head 
erect with regard to its achievements in the 
field of law making, law administration and 
‘legal interpretation,- inspite of many draw- 
backs, ànd difficulties. The enormous number 
of new and amendment Bills that were passed 
by the Parliament and legislatures of States 
during the last 10 years will convince anyone 
of the complexities, of the problems of this 
country which’ are sought to be solved by 
process of law. The proceedings of our legis- 
latures and Parliament ` during the. last ten, 
- yéars in different regions of India ` where 


50 . - 


people's chosen representatives have in their 
own mother language opportunities of giving 
free expression of divergent views and reasons 
on each Bill can stand comparison with any 
democratic legislature of the world where 
Parliamentary democracy had been working 
for centuries. If mistakes were committed, 
bad laws were passed, instances are not rare 


“that by amending Bills they have been recti- ` 


fied. I mention this just to show that in 


dealing with the problems of 400 millions of 


men, the minds of our people’s representa- 
tives, unaccustomed to parliamentary rough 
weather, have worked on unchartered seas 
with right perspective in dealing with multi- 
tude of diversities and varying complexities 
of national problems. Compared to similar 
achievements of other countries after attain- 
ment of independence our infant democracy 
can earn nothing but esteem and admiration 
I may quote 
here some of the observations made by no less 
a person than the Chief Justice of United 
S:ates of America, William O. Doughlas, in 
his book “From Marshall to Mukherjea” show- 
ing how the highest legal dignitary of U.S.A., 
the biggest und well organised democratic 
State’ of the World thinks of our legal 
system functioning after attainment of inde- 
pendence : 
“The span from Marshall who started his 
service in 1801, to Warren, who took his seat 
in 1953, is short in world history. But in 
that period there has been a vast evolution 


from an impartial observer. 


of our concepts of governmental power and 
of the rights of man ..... What follows is not, 
however, an exclusively American treatise. 
India is a part of the story of our concept of 
governmental power and of the rights of men. 
Though India has had a Constitution only 
e since 1949, her rate of evolution is at a much 
faster tempo than marked our early years, 
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The pressures of the complex forces of twen- 
tiethh century Asia have thrust on India 
problems of a dimension hardly yet appre- 
ciated by the West. India has been tackling 
those problems within the framework of a 
democratic society under a government cf 
laws, not of men.” 

He further said, “The Indian courts have 
a high degree or independence. The Indian 
Supreme Court sits in review of the cons- 
titutionality of actions of the Central and 
the State governments. The idea of the 
Indian Government having within itself a 
system of checks and balances was Gandhi's 
from the very beginning. He wrote in 1947; 
...vour legislative assemblies should be your 
only law-makers. Ministers are liable to be 
changed at will. Their acts should be subject 
They should do 
all in their power to make justice cheap, 
expeditious and incorruptible’. “The Indian 
Supreme Court has been writing on a clear 
slate, pretty much as did our court under 
the Chief Justice Marshall. And the prece- 
dents it has been establishing indicate that 
the rights of man have stout champions on 
the bench.” = 

Tomany sceptics and pessimists in our 


to review by the courts. 


own country such pregnant words may carry 
no weight. They may harp on difficulties, draw- 
backs, hardships and failures through which 
we may be passing at some spheres of our 
national activity. I may, even at the risk 
of over-optimism,; make bold to assert that 
prospects of lawyers asa profession in this 
country are notas gloomy as is envisaged in 
some quarters On the contrary ‘there are 
brighter features in view of the large number 
of, new laws, legal principles and social and in- 
dustrial legislations that have been adopted 
and are on the legislative anvil every year. 
In a progressive society marching from back- 
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wardness and under-developed economy of 
centuries to a planned development and 
developing economy in the context of modern 
solentific, technological and industrial advan- 
cement lawyers are indispensable and will 
over remain by their 
elements of national life. 
The proud records of independent judi- 
ciary in India in High Courts and Supreme 
Court, may be with occasional lapses in rare 
instances of a cheap popularity hunting spirit, 
only reflects the gallaxy of talents amongst 
our legal profession all over the country 
from which during the last ten years mem- 
bers of bench have been recruited. It is, 
therefore, rightly said that a strong Bar can 


traditions important 


only produce a strong Bench. 

It will not be out of place for me to 
state a few words about the dual system 
of legal profession, having belonged as I 
did to the profession of solicitors. Whether 
due to change of times and events in the 
country the exact replica of the dual system 
as was introduced by the British administra- 
tors when the High Courts were established 
will continue or not in the Original Side of 


the High Court is a matter for the future ` 


legislators to say. The establishment of City 
Civil Court under the new statute is a pointer 
to the process of transformation. But the dual 
system of legal practice has undoubtedly an 
advantage from the point of view of prepara- 


= 


tion and presentation of a client’s case before 
the judiciary. Whether by this dual system 
will be meant two water-tight compartments 
of two distinct branches of legal profession, 
one not encroaching upon the other’s sphere, 
isa different question altogether from two 
different functions of the legal system, each 
complimentary to the other. The one relates 
to the preparation of a case efficiently on, 
marshalling of facts, papers, documents and 
evidence and the other relates to the presen- 
tation of a case or the facts and law before 
the Judges for their judicial determination 
on the issues in dispute. Undoubtedly, the 
two functions have enormous scope for sepa- 
rate treatment, training and skill for efficient 
and just presentation of a case for the 
speedy dispensation of Justice. Whether these 
two branches of the profession are combined 
in one and the same section of lawyers is 
of little consequence so long as the separate 
necessities of two functions are kept in mind 
for able presentation ofa client’s case and 
for better Jegal service to clients who need 
of justice. My 
personal experience leads me to be a firm 
believer in the dual system of preparation 
and presentation, both of which require 
years of specialised training and functioning 
of both systems side by can only 
lead- to justice being administered efficiently 
and well. f 


such service for the ends 


side 


Delegated Legislation in Industrial Law 


By 


PROFESSOR S. A, MASUD, M.A., LL.B,, Barrister-at-Law. 


Like Responsa Prudentium of the ancient 
Roman Law and Adjudication in English 
Common Law, delegated legislations may be 
described as legal fictions and as such, they 
have their historical value in the evolution of 
-juristic thought. In theory, legislature makes 
the laws, the judiciary interprets and the 
Executive enforces them. We have already 
been told by Sir Henry Maine that in practice 
the judiciary in interpreting laws propounds 
new propositions not contemplated by legis- 
lators and thus makes laws. Similarly the 
growth of delegated legislation and Adminis- 
trative Jaw has demonstrated that the 
tripartite compartments of the Governmental 
power or State functions have been given a go- 
by and the latest challenge to the legislature 
in , respect of its legislative functions has now, 
not without sound grounds, come from the 
Executive. The maxim-Delegata Potestas 
not potest delegari—needs a re-orientation 
and a shake-up with respect to its scope extent 
connotation. John Locke's timely 
caution towards the end of the 17th century, 
Sir.G. C. Lewis’s 
to reconcile Locke s view and the exigencies of 
the time could not stop the march of the New 
Despot from breaking the traditional walls of 
the Rule of law. Chief Justice Dunn even in 
1931 has stated (the people V. Barnett 344. 
Ill, 62) : “The legislature cannot transfer the 
power of making laws to any other hands, for 
it being a delegated power from the people 
they who have it cannot pass it over to 
others’. But modern administrators in their 
zeal to implement their promises of socio- 
economic progress in their respective welfare 


and 


well-motivated endeavour 


states without admitting the usurpation of the 
powers of the legislature and the judiciary 
have lsid down the principle that the parlia- 
ment of a nation ought to have as little as 
possible to do with local affairs and adminis- 
trative details. While conceding that the 
delegation must not go beyond constitutional 
authority, and also admitting the necessity of 
judicial control of subordinate legislations by 
the doctrine of ultra vires they -cannot help 
introduction of delegations and sub-delega- 
tions in the evolution of law-making processes 
ofa nation, Inthe new background of social 
and industrial justice, people’s rights, it is now 
established, practically 
accomplished by the age-old traditional proce- 


can no longer be 


dures of legislature and courts, 

This inevitable phenomena saturated with 
the ideals of justice, social, economic and 
political as set out in the preamble to consti- 
tution of India, has engulfed nearly all modern 
statutes in India, in general and, In no less 
marked degree, Industrial laws in particular. 
Delegated or subordinate legislations may 
take the nomenclature of Rules, 
tions, Orders, Schemes, Bye-laws, Licenses, 
Directions, etc, The most pronounced examples 
of these different forms are found illustrated 
in Industrial laws of India, Typical instances 
of different kinds of such legislation may be set 
out as follows :— 

(a) Rules—S. 38 of the Industrial Disputes 
Act, 1947, S. 76 of Factories Aot, 1948, SS, 
29, 30 of the Minimum Wages Act 1948, to cite 
a few instances, empower the appropriate 
government to make rules. 

(b) Regulations—S. 29 of the India Mines 


Regula- 
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Act, 1923 provides that the Central Govern- 
ment may by notification make regulations 
consistent with the Act. 

(o) Order—S. 65 of Factories Act, 1948 

enable the proyincial Government, by a 
written order, to modify the period of work of 
any adult worker in respect of 
factories, as it thinks best. 
- (d) Schem:—Under 8.19 of the Employers’ 
State Insurance Act, 1948, State Insurance 
Corporation may, in addition to the Scheme of 
benefits under the Act, promote measures for 
health and welfare of insured persons. 

(e) - Bye-laws—S 32 Indian Mines Act. 1923 
authorizes the owner or manager of a mine or 
the Chief Inspector to draft -bye laws for the 
approval, with or without modifications by the 
Central Government. 

(f) License—S8.17 of Tea District Emigrant 
Labour Act; 1932, authorizes a District Magi- 
strate to grant license in accordance with 
statutory rules to local forwarding agents. 

(g) Directions—Under 8. 28 (4) of Factories 
Act, 1948, the Provincial Government may 


certain 





issue directions regarding the use of hoists and 
lifts installed in factory. - 

The alarming tendency to extend the juris- 
diction of Rule-making authorities by statu- 
tory orders, Bye-laws, Rules and Regulations 
on the part of the Exeoutive or public body 
can only be put within-its strict limits under 
principle of checks and balances by vigilant 
measures to safeguard the overlapping of the 
- Rule of law in the following, inter alia, ways:-— 
(a) Judicial control by constitutional writs. 


(b) Publication of delegated legislations by 
notifications -in Public Gazette before 
their enforcement. 


(c) Provision for securing representative 
opinions of management and workers. 
(d) Laying down of such statutory orders 


rules or regulations before the legisla- 
ture, ass 


regulated on contractual basis. 


(e) Enactment of an Act like the Statu- 
_ tory Instrument Act, 1946 of England. 

(f) Discontinuance of wide powers to 
statutory bodies as may be illustrated 
in the following cases :— 
(1) Power to make rules to supplement 
chapters of Parent Act as done in 
SS, 41, 50 of Factories Act, 1948. 
(ii) Fixation and revision of minimum, 
wages under 8, 5 Minimum wages Act, 
1948, without being bound by the 
decisions of the Advisory Committees. 
(iii) Power of the Central Government 
to extend the scope of Tea District 
Emigrant Labour Act, 1932 under 
S. 32 to lands and premises in Assam 
other than the Tea Estates. 
(iv) Power of the Central Government 
to alter or amend the 2nd and 3rd 
Schedule under &. 40 of the Industrial 
Disputes Act, 1947, 

Thus, delegated legislation is an inevitable 


- measure for promoting harmony in industrial 
relations, ‘Gone were the days when relation, 


ship between the employer and employee was 
The contract- 
ing parties have now acquired a status under 
law and their right and duties are governed 
by operation of law. The object of legislation 
in industrial relations is establishment of in- 
dustrial peace and the consequential increase 
of production and wealth of astate. A dele- 
gated legislation as a means to achieve the 
said end would defeat its purpose, if it is 
neither legislation nor a delegation. A legis- 
lation must create and protect legal rights of 
both the employers and employees and a 
delegation should be duly authorized and the 
delegated power be discharged by persons of 
character and integrity without fear or favour, 
keeping always in view, the well-being and, 
prosperity of the Nation as a whole, 


Toa 
7 
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“ Punishment in the beginning of British Rule in India 
By 


TAPAS KUMAR BANERJER, M.A. (CaL.), PH.D. (LONDON), Barrister-ai-Law. 


In the old schools of Jurisprudence the 
emain object of punishment was invariably 
to cause suffering to the convicted person. 
Towards this end different methods were 
adopted in different countries at different 
times. In ancient times the methods 
generally all over the world, and 
India was no exception to this. The usual 
forms of punishment employed were hanging, 
beheading, impaling, 
the convict to elephants or other ferocious 
beasts kept for this special purpose, or some 
other severe punishment regarded as appro- 
priate to the offence.1 still 
another method,2 

There are instances also where humane 
Emperors restricted or suspended cruel punish- 
ments. Akbar abolished the sentence of fly- 
ing alive 3 In the Ain-i-Akbari it is men- 
tioned that about a couple of miles to the 
north of a fort near Gour there was a large 
building anda reservoir, the water of which 


were 
Bevere 


mutilation, throwing 


Flogging was 


had been considered from time immemorial 
to be ofa poisonous character. The place was 
callod Piyasbari or abode of thirst. Criminals 
condemned to death were confined there, and 
in a short time they perished from the effects 
of this poisonous water. Akbar prohibited 


this practice also. Jahangir interdicted the 


1, Manrique - Travels, etc., pp. 268-9. 

2. Tapan Kumar ee ee under Akbar 
and Jahangir (1953)—p. 207. 

Vincent Smith - Akbar the Great Mughal - p, 344. 


e4, -Ain-i-Akbari - Translation by Jerrett ( 1949) - 
Edited by - Sri J. N. Sarkar - Vol. II. p 135: 


+ 


cutting of noses and ears, and ordered that 
no death sentence was to be inflicted with- 
out his permission and confirmation.5 
Writing abo1t the modes of punishment 
prevalent in Bengal, towards the beginning of 
the 18th century, Dr. Dinesh Chandra Sen 
observes, ‘‘the sorts of punishments given in 
those days were crude, not to say that they 
were sometimes cruel and inhumane to the 
extreme. People were then buried alive, and 
the.treatment given to the prisoners was often 
harrowing. These were, of course, not pecu- 
liar to Bengal alone in the 17th and 18th 
In that age crude and cruel sys- 
tems of punishment were prevalent in all 
countries. We find in the songs under review 
( i.e., Mymensingh Ballads ) that the Muha- 
mmedan and Hindu chiefs used to keep a 
prison in their capitals called ‘Khoon-Shala’ 
or the murder-house. There the prisoners 
were taken bound in chains, and stones of 
crushing weight were placed upon their 
breasts.” One of the usual punishments 
given by a Hindu Raja to a Muhammedan 
was to pluck out his beard by force. Ants 
were let loose to bite the unhappy man, and 
often his nose and ears were cut off. A fire 
was made in the cell giving rise to volumes of 
smoke which nearly suffocated the prisoner. 
Chillies were burnt there which tormented 


centuries. 


5. Elliot - History of India - Vol. VI, p.503; see 


also The Institutes of Jahangir ‘Wadyat-i Jahangiri’ 
-article 5 - quoted in Elliot’s History of India - 
Vol. VI, pp. 284-87. 
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him all the while.6 Blowing from the mouth 
of a cannon was also resorted to.7 | 


At the beginning of the British rule, the 
following were the punishments which are 
mentioned in the documents :—(1) impaling8, 
(2) cutting off-the nose and ears, (3) the 
stocks, (4) blowing from a gun, (5) hanging, 
(6) drowning either from a boat or being tied 
up in a bag, (7) flogging witha whip, and 
(8) Jail.9 

The punishment of mutilation as it was 
inflicted as late as 1789, near Calcutta, is 
described as fol.ows ;— | 


“One of the dacoits was extended upon 
his back, with a fillet or band covering his 
mouth, and tied at the back of his’ head, 
to prevent his cries being heard by the 
others, who were witnesses of the fate they 
were themselves to experience. He was then 
pinioned to the- ground with only his right 
hand and left leg at liberty, This done, the 
operator began to amputate the hand. It 
was performed with an instrument like a 
carving knife, not ata stroke, but by cutt- 
ing and hacking round about the wrist, 
to find out the joint; and in about three 
minutes the hand was off. The same mode 
was observed in amputating the foot at the 


ancle joint. Both operations took up toge- 


' ther from six to eight minutes in perform-. 


6. Dinesh Chandra Sen - Eastern Bengal Ballads = `, 


Mymenshingh - Vol. I. Part 1. (1923) -- pp lxxiv- 
lxxv. ` : 


7. Kedar Nath Majumdar - History of Mymensingh = 
pp. 81-82. 


"8. For several cases of impaling at Chittagong, and ' 


Warren Hastings’ unwillingness to interfere, see 
— History 
dix W. | 
9. Long - Selections etc. - pp. li-lii; see also Docu- 
ment Nos. 413, 463, 479, 557, 644, 775, 789 
and 921, S R 


H H ok 


of Chittagong ( Calcutta 1880) - Appen- 


H. J.S Cotton - Memorandum en the Revenue: 
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ing. After the hand and foot were off, the 
extremities of the wounded parts were dipped 
in boiling ghee ; and then he was left to his 
fate ..... What will appear very strange, not 
one of them expired under the severity of 
the operation. 

“The hands and feet of the criminals 
were thrown into the river” lo In 1790, the 
punishment of mutilation was abolished.11 


Tashir was another form of punishment 
The offender’s head was clean shaved. He 
was then besmeared with lime or dust, with 
the face usually blackened and then seated 
on the back of an ass with his face turned 
towards the tail. He was thus paraded round 
the streets amidst the noise of the people 
surrounding him.12 This punishment was 
generally inflicted on a person convicted of 
the crime of perjury.13 





10. The Calcutta Chronicle, February 19, 1789. On 
the punishment of mutilation inflicted on criminals 
in India, Sir Wilson observe’, * The English crimi- 
nal Jaw of this period was, hcwever, taken asa 
whole, considerably more severe than the Muha- 
mmadan, It was not till the following year (1790) 
that the punishments of disembowelling & C., for 
high treason, and of burning women alive for petty 
treason were abolished, Simple capital punishment 
continued to be much more largely employed for 
another half century; while imprisonment and 
transportation were for the most part so managed 
as to be more cruel but less exemplary than 
mutilation, and much more costly.” 

—R. K. WiJson—An Introduction to the Study of 
Anglo-Muhammedan Law (1894)—p. 112 Footnote 


ll. Regulation of December 3, 1790. See also Regula- 
©“  Iation IX of 1793 —Sec. 51. 


12. For one such instance see Holwell—Historical 
Events (1766)—p.169, where he describes the 
punishment inflicted on Hodjee Hamat for his base 
ingratitude, treachery, and cruelty to Mustapha 
Khan; Although in this case, vengeance played a 

eat part, and although it was a punishment in, 

cted on a captive of war who had given offence- 

\ yet the modus operandi of the punishment of Tashir 

is evident from this instance. 


18, Letter of the Calcutta Court of Circuit to the 
Nizamat Adalat, dated June 12, 1797—B. Cr. J. C., 
- June 23, 1797, 
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The- practice of exposing bodies of crimi- 
nals after execution was prevalent in India 
from time immemorial. Manrique who trav- 
elled in India in the first half of the 17th 
century, “saw in some places those trees which 
by their nature bear no fruit, laden with 
‘robber-fruit’; bearing, that is, bunches of ha- 
nging thieves.”14 Warren Hastings also order- 
ed dacoiis to be hanged in their own villages by 
way of example, and followed the old practice 
of exposing the dead bodies of those hanged 
or executed on gibbets. These provisions were 
again sanctioned in the circular order of the 
‘Nizamat Adalat, dated March 5, 1810. Even 
now the places where such sentences were oxe- 
cuted can be identified in numerous places in 
different parts of Bengal bearing the name 
‘Phanseetala’ the place of execution. In 1836, 
however, the Court of Directors approved of 


14, Marique—Travels, etc., —p. 149. 


the discontinuance of the practice of exposing 
the bodies of criminals after execution, 1 8 
Imprisonment in Jails and Transportation 
to some country outside India were two more 
methods of punishment which were made much 
use of in the British period. In 1866, the 
punishment of penal servitude was iniroduced 
in place of transportation in the cases of Euro- 
peans and Americans. This punishment consis- 
ted in keeping an offender in confinement and 
condemning him to hard labour.16 It was 
thought expedient to substitute this form of 
punishment by reason of the difficulty of pro- 
viding a place to which Europeans or Ameri- 
cans could, with safety to their health, be sent 
for the purpose of undergoing sentences of 
transportation. f 





15. Judicial letter to Bengal, June 29, 1836. See also 
Judicial letter from Bengal, September 15, 1834, 


i6. Act XXIV of 1855, and Act XXXIV of 1856. 


“That system of law is the best, which leaves least lo 


the discretion of the Fudge—that judge is 


the best, who 


relies least on his own opinion,” 


Some Aspects of The Law of Admiralty in India 
By. 


SRI SAMIRAN SEN, : 


Deputy Sheriff and Marshal, Caloutta. 


The law relating to admiralty though 
not of recent origin, has not ‘attracted much 
attention of the lawyers of this country. This 
is partly due to the fact that maritime acti- 
vities of this country had never been of any 
magnitude and consequently admiralty procee- 
dings instituted in Courts of this country were 
but a few. | 

It is, however, pointed out that in our 
study of the subject we are mostly confined 
to the law that was administered in this 
country until recently by the Courts in Bri- 
tish India. It may be added that the law as 
it stood in this country in the pre-indepen- 
dence days atill continues without any signi- 
ficant change whatsoever. i 

In recent times the foreign trade has in- 
creased to a great extent and shipping acti- 
vitiés are shooting up. It is, therefore, natural 
that due to conflict of interests among parties 
concerned there would be more proceedings 
in admiralty coming up before the court for 
adjudication and trial. The recent records of 
the High Court at Calcutta will lend support 
to this view. During the last six or seven 
years quite a numberof proceedings in ad- 
miralty were filed. 

That itis a special kind of jurisdiction to 
be exercised in limited and exceptional cases 
is perhaps well know. Now it remains to be 
seen what actually was the origin of this 
limited jurisdiction and to what extent it has 
been exercised. It is needless to mention that 

8 


to trace its origin we have to look to the law 
on the subject as obtained in England up to 
a certain time. | | 

At the outset it should be noted that 
anything relating to ship will not attract the 
jurisdiction of the Court in admiralty. Apart 
from the question of venue the court will 
also see if the cause brought before it is 
an admiralty cause before it can determine 
the same and grant the redress prayed for. 

The law relating to prize or the prize 
court is not sought to be discussed in this 
study. That part. of the admiralty law is 
wholly a subject which requires to be consi- 
dered during the war only and at other times 
for day-to-day business itis of little impor- 
tance. We confine out study mostly to the 
civil maritime law. 

The word “Admiral is derived from the 
Arabic word ‘amiral-bahr’ which means comm- 
ander of the sea. Arabic ‘amir’ is commander, 
‘al’ isthe Arabic article, and ‘amir-al’ heard 
in different titles, was taken as one word. 
The word ‘bahr’ means sea, ` 

For the meaning of the term “admiralty” 
a reference to Encyclopedia Britannica 
(14th edition) will be of great assistance. 


The word is defined as follows :— 

‘The department of State which regu- 
lates, controls, and maintains the Navy 
on behalf of the British Government is, 

` the Admiralty’. ` 
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The admiralty law in England had its 
origin in the authority and power that were 
exercised by several admirals for different 
portions of the seas around the British Islands 
in the mediaeval times. Necessarily, such 
admirals exercised disciplinary power over 
vessels under their command and, in addition, 
were, in a sense, sea magistrates. They had 
especially to determine disputes in regard to 
the capture at sea of every property ; in other 
words, in regard to prize. By a natural evolu- 
tion they became also arbitrators in maritime 
. disputes. Thus, their functions were primarily 
executive, then they acquired a personal 
of rudimentary, Jegal nature. 
an obvious step forward was 
| they started appointing 
deputies who subsequently came to be re- 
cognised as judges in maritime matters.* But 


jurisdiction 
Afterward, 
observed when 


the superior courts did not view this step 
forward with any approval. This resulted in 
conflict between the rival courts—admiralty 
court and superior courts, 

In tracing the earliest English statutory 
. law relating to jurisdiction of the admiralty 
court, we find that in 1389 an Aot was passed 
entitled ‘An Act concerning what things the 
Admiral and his deputies shall meddle’. The 
conflict continued. But the Admiralty main- 
tained its progress in administering judicial 
authority inspite of prohibitions issued from 
the superior courts. In 1648 an ordinance 
was passed which gave jurisdiction to the 
admiralty over all causes concerning repairing 
victualling, furnishing provisions and in all 
causes of Bottomry and likewise in contracts 
beyond the seas concerning shipping, etc. This 
was no longer in force at the Restoration. 
When the judicial authority of the Admiralty 
became very feeble and its proceedings for 
long attracted little notice. But when in the 
" eighteenth century England was engaged in 


‘court exercised in prize causes. 
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great maritime wars, constant appeal was 
made to the jurisdiction which the Admiralty 
From this 
time the court rose to a position of importance 
and from this time onwards the maritime 
jurisprudence of the court asa definite and 
Much of it was 
embodied in various enactments which were 
passed by the British Parliament. 

Of various English statutes on the topic, 
the following deserve careful study :— 

The Admiralty Court Aot, 1840. 
English Merchant Shipping Act, 1854. 
The Admiralty Court Act, 1861. 
Colonial Courts of Admiralty Act, 1890. 
Colonial Courts of Admiralty (India) 
Act, 1891, 

The two Acts of 1840 and 1861 were mostly 
concerned with the procedure to be followed 
in Admiralty courts. Nevertheless, various 
admiralty causes were dealt with under the 
said Acte and those Acts provide that the 
High Court of Admiralty in England, etc. shal] 
have jurisdiction in respect of those causes 


reasoned body of law begins. 


Dr og to = 


also. 

1€40 Act. (3 & 4 Vict. C-65) :— 

For substantive provisions Sections III, IV, 
VI, XXII & XXIII may be referred to. Under 
the said provisions the Court exercising ad- 
miralty jurisdiction was empowered amongst 
others to decide questions of title in all cases 
of possession, or services 
renderd and for necessaries supplied to a ship. 
Jurisdiction was also given Lo try questions 


salvage, claims for 


concerning booty of war. 

1861 Act (24 & 25 Victoria C-10) :— 

Over and above the provisions contained 
in the 1840 Act, jurisdiction was conferred 
upon the court of Admiralty over claims for 
building, equipping or repairing of ships ; for 
damage to cargo imported ; for damage bya 
ship; and for wages and for disbursements 


UNIVERSITY LAW MAGAYINE 


by master of 8 ship and seamen’s wagés, etc. 


Sections 4 to 14 may be referred to for details. ` 


Under Section 35 of the 1861 Act it was 


provided that the jurisdiction of the Court” 
jin rem” or “in: 


could be exercised either 
personam’. 


“A short discussion on Section 35 is necessary’ 
at this point. The Section provides as follows :— 


‘35 —The jurisdiction conferred'by this Act 
on the High Court of Admiralty may be 


exercised either by proceedings in rem or | 


be proceedings in personam’, 
In admiralty law -one remarkable point 
emerged, i.e, the right to proceed against the 
ship or cargo as distinguished from the right 
to proceed against a person only. This right 
is termed the right ‘in rem’. 
` Action ‘in rem’ isaform of procedure in 
that the execution starts right from the begin- 
` ning before final judgment is had. This right 
18, however, not available in respect of all 
admiralty causes. 
of- those admiralty: causes,where by virtue of 
fiction and practice of the admiralty law as 
also by virtue of Statutory enactment a mari- 


This is available in respeot 


time lien exists in favour of the aggrieved party. 


In an action ‘in rem” the name of the 
defendant is not written. The defendant is 
described as ‘The owner and parties interested 
in Steamship or vessel ‘XYZ’, ete. 

Action ‘in personam’ is an action brought 
against the owners of or others concerned 
with the ship or vessel, etc. and is similar to 
a suit brought against a person as defendant. 
The name of the defendant must be stated in 
such an action as is: required in an ordinary 
suit to name the defendant. 

For a ‘discussion on maritime’ 
' reference may be made to the decision of the 
Privy Council in 1851 inthe Bold Buccleuch 
( 1851 ), 7. Moo. P.C. 267. 

For convenience we shall confine our study 


lien a 


) 


U 
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on the subject vis-a-vis the Caleutta- High 
Court. 

It was through the old Supreme Court at 
Calcutta established under the Charter and — 
the several High Courts successively esta- 
blished under subsequent Letters Patents that 
this branch of the English law like others 
was introduced in this country. 

Admiralty jurisdiction was first given 
under the Charter of 1774 to the Supreme 
Court. Clauses 26 and 27 of the Charter of 


' 1774 may be referred to. The first mentioned 


clause deals with Civil and maritime causes 
and the last mentioned 
Crime Maritime. 

These were continued by the subsequent 
Letters Patents establishing the High Court. 

We shall mainly discuss the civil maritime 
branch of the law. 

Clause 26 of the Charter of 1774 of Supreme 
Courtat Oalcutta inter alia provides as follows 
as regards Admiralty jurisdiction, 

nm all causes civil and maritime . 


clause deals with 


. the cognizance e 
EN bolong to ihe jurisdiction of the Admi 
ralty, as the same is used and exercised in 
that part of Great Britain called England, 
together with all and singular their incidents, 
emergents and dependencies annexed and 
connexed causes whatsoever and to proceed 
summarily therein with all possible despatch, 
according to the course of our Admiralty 
of that part of Great Britain called England, 
without the strict formalities of law, consi- 
dering only the truth of the fact, and the equity 
of the case.” | 
Clause 31 of Letters Patent of 1862 estab. 
lishing the Calcutta High Court in replacing ` 


‘the Supreme Court at Calcutta inter alia 


provides as follows :— __ | 
.. that the High Court shall have 
such Civil and maritime jurisdiction as may 
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now be exercised by the Supreme Court as a 
court of admiralty. 

Clause 32 of the Letters Patent of 1865 
which replaced Letters Patents of 1862 inter 
alia provides as follows :— 

............ that the said High Court of 
Judicature at Fort William in Bengal 
shall have and exercise all such civil 
and maritime jurisdiction as may now be 
exercised by the said High Court as a 
Court of admiralty. 

In pursuance of powers conferred by the 
Colonial Courts of Admiralty Act 1890 the 
Government of India passed the Colonial 
Courts of Admiralty (India) Act, 1891 (Act 
XVI of 1891), This Act declared the, High 
Court of Judicature at Fort William in Bengal 
to be a colonial Court of Admiralty. 

After India obtained independence, all 
these Acts are still in force by virtue of the 
provisions of the Indian Independence Act 
and the continuance of laws order passed 


thereunder. The Constitution has not done 


away with those laws. 

The extent and mode of application of the 
English law of Admiralty are discussed elabo- 
rately in the following reported cases : 


(1) 42 Cal. p. 85. ( Madras Steam Naviga- 
tion Company, Ltd. -vs- 
Shalimar Works, Ltd. ) 
(2) 58 C. W. N. p. 468. ( Jayswal Shipp- 
I ing Company -vs- 
Owners & Parties interested in 
S. S. Leelavati ) 

İn the oase last mentioned it has been 
inter alia-held that terrirorially Calcutta 
High Court has admiralty jurisdiction over 
whole of India. Ina recent case the Marshal 
nt Calcutta was directed to arrest a ship 
° lying at the Port at Madras. 

In the various, reported cases it has been 
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held that English laws up to 1890 relating to 
Admiralty matters are applicable to India. 

Since India obtained independence Section 
4 of the Colenial Courts of Admiralty Act 
1890, which made provision for reservation 
for Her Majesty’s Signification on the law to 
be passed by the Colonial Legislature, is no 
longer in force in India. 

From all these it appesrs that the English 
laws (as was obtaining in 1890) relating to 
procedure for arrest of vessels is applicable 
in India. 

Certain provisions of the Indian merchant 
Shipping Acts of 1923 and 1958 are required 
to be discussed in this connection. 

Section 63 ofthe 1923 Act made provi- 
sions for recovery of Seaman’s wages not. 
exceeding Rs. 500 by taking recourse to 
summary proceedings before a Magistrate 
having jurisdiction as mentioned in the Act. 
Uuder Section 64 of the Act it was provided ` 
that Colonial courts of Admiralty and civil 
courts would not have any jurisdiction for a 
claim for seaman’s wages if it did not exceed 
Rs. 500. Section 65 makes almost 
provision with regard to the claim by the 
Master of the ship. The Act of 1923 has since 
been repealed by the Act of 1958 (44 of 1958). 

The said Sections have undergone change 
and now provisions have been made instead 
in the 1958 Act (vide Section 145, 146, 147 
and 148). 

Under section 443 of the Merchant Shipp- 
ing Act of 1958 a foreign ship that caused 
damage to the property belonging to Govern- 
ment or to any citizen of India or company 


similar 


. may be detained by High Court until the 


claim is staisfied or security for .costs and 
damages that may be awarded is given. 

High Court has been defined in the Act of 
1958 as follows ‘Section 3 clause (15)— 

‘High Court’—in relation to a vessel, means 
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‘the High Court within the limits of whose 

appellate jurisdiction: 

(a) the port of registry of the vessel 18 
situated, or 

(b) the vessel i is for the ime being, or 
"Lol the cause of action wholly or in part 
arises, I | dë 

Special and new provisions have been 
made under the Act and the law on the. sub, 
ject has to a great extent been brought almost 
on the same line as in other advanced coun- 
tries to meet the modern needs of the country. 


Provisions regarding Registration, safety, 


‘signalling, tollision, wreck and salvage have 


been extensively amended and in same cases . 


new provisions have -been made instead of the 
old ones. 


Under Section 7 of the Colonial Court of 


Admiralty Act, 1890 it has been provided that 
the rules and procedure to be followed in any 
High Court in India while exercising Admir- 


-alty jurisdiction, are to be framed by such. 


High Court. 

. Buch Rules were framed i the Calcutta 
High Court ‘and were 
Majesty in Councilin 1911. We might refer 
to Appendix 5 (P-789) of the Rules and orders 
of the High Court Original Side, 4th Edition, 
by Mr. E. 0. Ormond, 1940, where the rules 
have been printed. I 

Under the said rule all writs and processes 
are required to be served or executed through 
an officer or his substitute, The officer, who 
is called Marshal under the rules, is appointed 
be the Chief Justice. The Deputy Sheriff for 
the time being is the Marshal in terms of an 
order which was passed by the Chief J ustice 
the Hon’ble Sir Richard Garth, dated the 2nd 
July, 1883. 

In arresting a vessel a special mode has 
` been prescribed under rule 0 of the said rules 
which runs as follows :— 


approved by His 


_ In suits in rem service of summons or 
warrant against ship, freight or cargo on 
board, is to be effected by nailing or affix- 
ing the writ of warrant fora short time 
on the main mast or on the single mast 
of the vessel and by taking off the process 
leaving a true copy of it nailed or affixed 
in its place’. 

It would be interesting to note that before, 
Marshal or his substitute can actually seize 


the vessel under the procedure mentioned 


above, the ship can be detained by the Mar- 
shal upon receipt of the warrant from court 
by directing the port authorities by a 
telegram. l 

The detainer of a vessel or other property 
in consequence of directions sent by telegram 
is not unusual and the disregard of a Notice 
by telegram from the Admiralty Marshal that 
a warrant has been issued against property 
and thatthe property is not to be removed is 
a contempt of Court.. ( Habsburry’s laws of 


England Vol. 1.—( Helsham Edition 1931, 
P—113. ) 
Any one who has attended the Ad. 


miralty proceedings before the High Court 
might have observed that a silver oar is 
placed below the bench of the court or in 
front of the Judge’s table. 
in line with one followed in England. 

A reference to the practice in England 
may be had at page 3 of the Roscoe on 
Admiralty 5th Edition. It runs as follows :— 

‘The Mace or silver ‘oar’ which is placed 

below the Bench of the Admiralty court, 
"Ann distinctive feature of the sitting. An 

‘oar’ somewhat similar to that of the 

Admiralty court was possessed by local 

Admiralty court suchas that of Ipswich 

and of Southampton. A ceremonial mace 

has become a well known insignia of many 
corporate and other offices (see Enc. Brit. 


The practice is 
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Article-Mace), The Admiralty 

one like it, was in use at any rate in the 

sixteenth century, for on the tomb at 

Abergavenny of Dr. David Lewes, who 

“was Judge in the reign of Elizabeth, there 
is a figure of the Marshal and Sergeant at 

Mace carrying the ‘oar’. 

At present in India the following subject 
matters undisputedly come within the Admi- 
ralty jurisdiction of the High Court, subject 
nevertheless to any special restrictions contain- 
ed in the Indian Merchant Shipping Act, 1958— 

1. Possession and co ownership of ship. 

2. Mortgage (under limited ciroumstances) 

3. Bottomry and Respondentia. 

4. Damage by collision. 

5. Claims relating to cargo and contracts 

of affreightment. 
6. Salvage, 
7. Towage. 
8, Necessaries, 
9. Wages and Masters’ disbursements. ' 
0. Forfeiture of ships. 

It cannot, however, be ascertained whether 
such jurisdiction extends over the following 
subject matters : 


‘oar’ or ` 


UNIVERSITY LAW MAGAZINE 


1.. Removal of Master, and 

2. Illegal colours. 

While concluding it is necessary to point 
out that apart from what has been discussed 
above, there are various aspects of the law 
on the subject which cannot be conveniently 
dealt with in a short narration as this. There 
are Many instances. 

A ship owned by a Sovereign State is 
immune from arrest by a court of law of 
another state for the causes of actions for 
which a ship owned by a private individual 
or a company of a foreign country might ba 
arrested by such court of law. There are 
various International conventions which tend 
to restrict or regulate the proceedings in 
Admiralty. Where there are no special pro- 
visions under the Admiralty law, the provi- 
sions of the ordinary Law as are applicable 
will have to be resorted to. At the end itis 
to be noted that the jurisdiction of the ordi- 
nary Civil Courts have not been specifically 
taken away and a party is at liberty to - 
seek his remedy before such Courts in- 
stead of taking proceedings in the Admiralty 
Court. f | 


Lommonwealth Citizenship and Law of Litizenship in India 


By 


SRI ARUN KUMAR DUTTA, ADYOGATE 
High Court, Calcutta. 


The idea of Commonwealth Citizenship 
originating from the London Conference in 
1947 and the Indian Independence Act, 1947 
creating on and from 15th August, 1947, ....: 
the two Dominions, India and Pakistan bro- 
ught in the fore front the scheme of Common- 
wealth Citizenship based on the assumption 
that each Commonwealth country would 
select class of persons upon whom it desires 
to confer Commonwealth Citizenship on 
British subjects throughout the world on 
broad principles acquisition, 
the 


relating to 


transmission laws of citizenship for 
future, 

The following text of the communique 
issued at the conclusion of the meeting of 
the Prime of Commonwealth 
coutries in April, 1949 before the Constitution 
of India was drawn up is of importance and 
the said text is set out as follows :— 

“The Governments of the United Kingdom, 
Canada, Australia, New Zealand, South 
Africa, India, Pakistan, Ceylon whose coun- 


tries are united as members of the British 


Ministers 


Commonwealth of Nations and owe a common 
allegiance to the Crown, which is also a symbol 
of their free association, have considered the 
impending constitutional changes in India. 
The Government of India have informed 
the other Governments of the Commonwealth 
of the intention of Indian people that under 
the new Constitution which is about to be 


IN 
` 


adopted, India shall become a sovereign inde- 
pendent Republic. The Government of India 
have however declared and affirmed India’s 
desire to cotinue her full membership to the 
Commonwealth of Nations and her acceptance 
of the King as the symbol of free association 
of its independent member nations and as 
such the Head of the Commonwealth, 

~ The Governments of other countries of the 
Commonwealth the basis of whose membership 
of Commonwealth is not hereby changed 
accept India’s continuing 
membership in accordance with the terms of 
this declaration. 

Accordingly the United Kingdom, Canada 
Australia, New Zealand, South Africa, India, 
Pakistan and Ceylon hereby declare that 
they remain united as free and equal members 


and recognize 


of the Commonwealth of Nations, freely co- 
operating in the pursuit of peace, liberty and 
progress.” : 

As a natural consequence of this announce- 
ment the India (Consequential Provision) Act, 
1949, recognises that India is a Republic 
while remaining a member of the Common- 
wealth. 

As India owes no allegiance to the United 
Kingdom the concept of Commonwealth Citi- 
zens poses a question. 

India unlike Ireland has not seceded from 
the member-states forming British Common- 
wealth of Nations, like United Kingdom, 
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Dominion of Canada, Australia, Union of 
South Africa, New Zealand, which trace back 
their affiliations from the famous declaration 
of Lord Balfour at the Imperial Conference in 
1926 having its basis of common allegiance 
to the Crown culminating in the removal of 
_limitation of legislative autonomy by the 
equally famous Statute of Westminister in 
1931 which removed the last vestige of colonia- 
lism and made the dominion parliaments 
supreme with full power to make laws invol- 
ving extra territorial operation. 

In such a concept of Commonwealth Citi- 
zenship reciprocative recognition of Citizen- 
ship created in each law of the countries con- 
cerned is expressed in the Commonwealth 
status either as British subject or as Common- 
wealth. Legislative uniformity in the recipro- 
citizenship is obvious in the United 
Kingdom and in Commonwealth countries in- 
cluding the United Kingdom and the colonies 
shall have the status of the British subjects 
known as such or as Commonwealth Citizens 


cal 


and the two expressions have the same mean- 
ing in all subsequent legislations, that is to 
say British subjects and Commonwealth 
Citizenship are interchangeable. Pakistan laws 
make no reference to the British subjects and 
declare that Commonwealth Citizen means a 
person who has the status of Commonwealth 
Citizen under the British Nationality Act, 1948 
(Section 2 of Pakistan Ci izenship Act, 1951) 
as amended by Pukistan Citizenship Act, 1952, 

Thus, common status indirectly is recog- 
nised in Pakistan and Ceylon and also in India. 
Section 12 of the Indian Citizenship Act pro- 
vides that the Central Government by an order 
notified in the Official Gazette may make 
provisions for the conferment of the rights of 
Citizenship of India on citizen of another coun- 
° try specified in the First Schedule of the Indian 
Citizenship Act, 


The Chapter on Citizenship in Part II of 
our Constitution deals with certain provisional 
rules regulating citizenship of India pending 
enactment of laws on the citizenship of India, 
Section 19 of the Indian Citizenship Act, 1955 
which came into force on 30th December, 1955 
repeals the British Nationality and Status 
and Aliens Act, 1914 to 1943 in their applica- 
tion to India. 

A position of great anomaly arises. That 
is, to say, that prior to the enactment of the 
Indian Citizenship Act, 1955, the Indian 
Citizens automatically Commonwealth 
citizens but with the enactment of Indian 
Citizenship Act, 1955 the position has under- 
gone a change. This apparent conflict or 


are 


anomaly can only be resolved on interpreta- 
tion of fection 11 of the Indian Citizenship 
Act which speaks of Commonwealth Citizenship 
and Section 12 of the Indian Citizenship Act 
on the basis of reciprocity for the conferment 
of all or any of the rights on citizens of India 
and citizens of any country specified in the 
first schedule and gives parliamentary exposi- 
tion of law of Commonwealth Citizenship. 

Article 9 of the Constitution which provides 
that persons voluntarily acquiring citizenship 
of a foreign state shall not be deemed to be the 
citizens of India prima facie repels any argu- 
ment that Pakistan is “mot a foreign state”, 
but the Declaration as to Foreign States Order, 
1950 under Article 367(3) read with Article 
392(3) of the constitution of India provides on 
the contrary that Pakistan is not a foreign 
State. Thus, the idea of Commonwealth 
Citizenship has no fixed connotation and it 
takes colour from the context and when viewed 
from this standpoint the concept of Common- 
wealth citizenship vis-a-vis citizenship of India 
is somewhat clear. 

The big question mark for the future is 
how India, a Sovereign Democratic Republic, 
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having no allegiance to the crown is to throw 


in her lot with the crown- as symbol to free 


association of independent member-nations 
freely co-operating in the pursuit of -peace, 


- liberty and progress as conveyed in the 
Declaration of Prime Ministers in 1949 along ` 


with the other member nations of the British 
Commonwealth like United Kingdom, Canada, 
Australia, Newzealand, Union of South Africa 
linked up together as associated dominions 
passing through its transition from Balfour 


“M ustering the. 


lawless Science of om law, 


Declaration and culminating in the Statute of 
Westminister. l 
The effect of Prime Ministers’ announcement 


-on Commonwealth relations is not yet clear., 
-A possible third world war can only indicate 


how the present set-up of the Commonwealth 
countries with the crown as symbol of free 
association of independent member-naticns 
and as the Head of the Commonwealth will 
shape the future of India which appears to be 
in the nature of the political hyphen. b 


that 


codeless ‘myriad of precedent, that wilderness of single - 
instances, through which a few, by wit or. fortunated, may 
` feat a ss out to wealth and. Jame.” 


Li 


TRIAL BY THE PRESS 


By 


SABYASACHI MUKHERJI 
Third Year Class 


Freedom of the press is a constituticnal 
right given to the citizen of India in Art, 19 (1) 
(a). The fourth estate wields a great influence 
on people’s mind. This influence has given 
rise to a problem in the legal ethics and the 
problem is the trial by the press. Trial by 
the press is aterm commonly applied to the 
familiar practice of the press in reporting 
and often in commenting prematurely on the 
details of a trial. The term was originally 
applied to news-papers. But it can easily be 
extended to radio, television and other forms 
of mass communication. 

The problem is not entirely a new one. As 
the Lord Chancellor of 
Two 


early as in 1742, 
England made a pronounoement on it. 
hundred years later, Justice Jackson of the 
United States, Supreme Court, found it nece- 
ssary to write : “But neither counsel nor 
court can control the admission of evidence 
if unproven and probably unprovable”’ ‘‘con- 
fessions” are put before the jury by news- 
papers and radio, Rights of the defendant to 
be confronted by witnesses against him and 
to cross-examine are thereby circumvented. 
It is hard to imagine amore prejudicial in- 
fluence than a press release by an officer of 
the court charged with the defendant’s custo- 
dy stating he had confessed, and here just 
such statement-—unsworn, unseen, unoross- 
examined and uncontradicted—was conveyed 
by the press to the jury... ....... convictions 
accompanied by such events do not meet any 


° civilized concept of due process of law”, 


News-papers, in the enjoyment of thejr 


immediately 


constitutional right, cannot deprive the 
accused persons of their right to a fair trial. 
Protection of life and personal liberty is 
guaranteed in Art 21. of the constitution of 
India, The Article reads-““No person shall be 
deprived of life or personal liberty except 
according to procedure established by law.” 
The sections 53 and 54 of the Indian Evidence 
Act deal with relevancy of character in 
evidence. In criminal cases, the fact that the 
accused is of good character, is relevant, but 
the fact that he has a bad character is, except 
Evi- 


dence of bad character is excluded on the 


in certain specified cases, irrelevant. 


following principle as given by Stephen—“A 
man's general bad character is a weak reason 
for believing that he was concerned in any 
particular criminal transacticn, for it is a 
circumstance common to him and hundreds 
and thousands of people, whereas the oppor- 
tunity of committing the crime and facts 
connected with it are marks 
which belong to very few, perhaps only one 
or two persons. “Unfortunately it frequently 
happens that prospective jurors are influenced 
by what has been published in the press 
about the character and antecedents of a 
This almost 
invariably happens in criminal cases where 
the police releases damaging evidence against 


person accused of a crime. 


a suspect at the insistence of news-paper 
reporters who are driven in turn by an aware- 
ness of extreme public interest in the case. 
One of the demands of a democratic society 
is that the public should know what goes on 
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in the court. Public -interest in litigation is 
very intense and the interest in crime is still 
greater. Crimes are such breaches of law as 
injure the community.. This fact was observed 
even so early as in the days of the Roman 
Empire. Roman jurists who had noted this 
called crimes ‘“‘delicta publica” and: criminal 


trials ‘‘judicia publica” In early Rome: all 


charges of crimes were tried by the whole- 


Roman citizens assembled in Comitia Centu- 
riata. Public trial has become obsolete but 
crime still continues to be called ““public.” 
Its survival is due.to the recognition of the 
unmistakable public mischief which most 
crimes produce. Hence Burnet, J., replied 
to a protesting prisoner. ‘‘Thou art to be 
hanged not for having stolen the horse, but 
in order that other horses may not be stolen.” 

The public hasa right to expect proper 
information from its public official. But there 
are too many elements to be considered—such 
as, importance of the issue, impact on the 
community, etc. For instance; the announce- 
ment by a prosecutor that a defendant in a 
crime, which has shocked the community, 
will be brought to the court speedily for trial 
implies that the case is complete and that 
conviction is fairly certain. Surely it pre- 
judices fair trial. On-the other hand, such a 
statement, in more than one instance, has 
been used successfully t6thwart mob violence. 
This crave for news hunger often degenerates 
into sensationalism and there is always u 
segment of the press which oaters to sensa- 
tionaliam for commercial gain, This is a 
marriage between the worst and most irres- 
ponsible elements of two basically responsible 
and high-spirited institutions. 

It is often believed that press releases 
cannot be prevented for public interest even 
though they may interfere with the fair trial 
or otherwise prejudice the due administration 


of justice. But every citizen should be able to 
satisfy himself ds to the way in which a 
public duty is performed. A judgment should 
be that which the law and evidence demans 
not what the public may demand. 

The two basic rights involved in this ques- 
tion are “freedom of the press” and “a fair 
and impartial trial”. It need hardly be 
explained that these two basic rights seldom 
come into conflict with respect to a single 
It is usually a matter of the right 
of the public to know versus the individual’s 
right to a fair trial. It can only be solved by 
a sense of fair play and responsibility on the 
part of both sides. It must be keptin mind 
that. integrity and impartiality are relative 
qualities. Absence of high standards of moral 
and justice can convert trials into circuses 
and move them from the court-room into the 
stadium. The Indirect method of publicity 
is certainly prejudical. The practice makes 
a mere mockery of the actual trial and chea- 
pens the public opinion in the integrity and 
effectiveness of the court, 


individual. 


When the public interest, on the one band, 
and the right of an individual to a fair trial, 
on the other, come into collision the right of 
the individual to such a trial should be 
paramount. The spirit of common Jaw dictates 
that the parties must have notice for an 
opportunity to appear and present their cases 
before an impartial tribunal of competent 
jurisdiction, It isin the public interest that 
every person shall have a fair trial unoha- 
Uenged by outside influences as to the result. 
England has accepted that the court shall 
take every action necessary to prevent depar- 
ture from this fundamental concept. Trial by 
the press is virtually unknown in England. 
The public there has long accepted the 


control of the press by the court in such, 


matters. The English law of contempt of 


a 
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court has been sucoessful in preventing all 

attempts to prejudice the trial of either civil 
` or criminal cases. Recently, the Podola, case 
episode created a furore in England. Guenter 
Fritz Podola, a thirty year old German, was 
charged with the murder of Defective 
Sergeant, Raymond Purdy. Mr. W.S. Morrison, 
the Speaker had deprecated discussion by 
M.P’s of the conduct of the police in the 
Podola case. I 

The speaker said “The man has now been 
charged. He is, therefore, in the charge of 
and under the protection of the judiciary. 
Itis for the defence, if they think that any 
‘statement made by any one outside this 
House, whether a member of Parliament or 
a momber of the public, might prejudice the 
trial of the accused to bring it to the notice 
ofthe judiciary. who have their own remedy 
for dealing with this matter.” (Statesman, 
“dated 30th July, 1959.) 

The conflict between the freedom of the 
press and theright to a fair trial according 
to the due process of law is not insoluble. 
Respect for these two indispensable elements 
of the constitution presents some of the 
‘most difficult and delicate problems in the 
‘matter of administration of justice:. It has 
taken centurics. of struggle to evolve the 
‘present judicial system for bringing the guilty 
ito book, protecting the. innocent and main. 
‘taining the interest of society, But the 
adin inistration of justice: vests in- the’ court. 
-n “The Ist‘ amendment of the. constitution in 
-1951 inserted the clause.2 in the Art, 19. The 
‘effeot of the ‘amendment’ was that the reason- 
“able ` restriction of fundamental rights “had 
‘been :accepted on certain grounds. Inter alin 
contempt of court is one auch ground. The 
New weapon empowers the court" to enforce 
e ‘restriction on the irregular and irresponsible 
pronouncement ‘of the: presa: Thüs the court 


can steer clear of sensational journalism. It 
has been held in Romesh Chandra Thapar and 
other cases that the imposition of pre-censor- 
ship was not a reasonable restriction. It 
naturally follows that the court can come 
to the rescue of an accused undergoing trial 
only when the mischief has already been 
committed against him by a publication in 
& news paper. A single notification is enough 
to prejudice the mind of tho prospective jury. 

Right to fair trialis an antecedent right 
of an accused impeached of an offence. A 
remedial right accrues from a breach of an 
antecedent right. But this remedial right 
has been denied to the accused who is the 
victim of the excesses of the press. The court 
can only give him protection under the garb 
of contempt of court. The sufferer has no 
remedy, This is a unique phenomenon and 
finds little support from the principles of 
Jurisprudence. The court, in respect of such 
an accused, plays a dual role. It is not only 
the fountain of justice but the saviour also. 

The transfer of the remedial right of an 
accused may be just but it is discretionary 
while it should not be oa euch. There is no 
question of discretion in the matter of funda- 
‘mental right. But this apparent enigma, will 
be solved if the status and position of an 
accused ~pending trial is ascertained. The 
court will determine, according to law and 
evidence, the guilt or innocence of the accused 
of the offence alleged to have been committed 


‘by him. If there is any breach of his right 


by any third party, the matter should. also 


-come:to the -court for determination. . In 
“either case, the court will be- the final autho- 


rity to dispose of the- matters, regarding 
contending rights. An acoused under. the 
‘custody of the court; - can- get protection 
‘only from the court and the trial by the press 
‘can be counteracted by a trial by the court. 


ON INTERPRETATION OF STATUTES 
i By . 


DEBIDAS CHAKRABARTY 


Third Year Class 


What really is the purpose of the Interpre- 
tation Statutes ? 

A question naturally agitates the mind of a 
beginner in the profession of law. That is 
obviously due to the inherent vagueness in the 
implication of the expression itself. As soon 
as he understands what exactly is meant by 
the expression, ‘Interpretation of Statutes’, 
used in the technical sense, the task is quite 
‘clear to him. l 

Interpretation, etymologically means the 
‘making out of the meaning’ of something. 
Interpretation of statutes, in its technical 
meaning, is not merely the making out of the 
meaning but something more. Within this 
“something more’ virtually lies hidden the 
knot of the problem. “By interpretation or 
construction is meant the process by which the 
‘courts seek to ascertain the meaning of the 
Legislature through the medium of the autho- 
ritative forms in which it is expressed.” The 
main function in interpretation, therefore, 
consists in ascertaining the meaning in which 
the legislative authority has intended the ex- 
pressions employed in the statute. The task 
of interpretation essentially lies in discovering 
the legislative intent ina statute. Although, 
there arise occasions when statutes are inter- 
preted ‘literally’ or in other words, the letters 
of the statute are only looked into regardless 
of any legislative intent. 


The problem of interpretation virtually 
crops up owing to the apparent non-conformity 
of a particular set of facts with a statute 
within the ambit of which they fall. That 
happens because of the uniqueness of the 
situation in every case as also, partly because 
ofthe ambiguity of expressions contained in 
the statute. A statute, therefore, is interpreted 
to suit the facts and circumstances of every 
case. As human skill has never been proved 
a success in using words to carry a Single 
sense, of course the intended one, the problem 
of interpretation looms large in the field of law 
because of the potentiality of equivocation in 
the language of a statute. If words could not 
have been used in more than one sense the pro- 
blem of interpretation would not arise 
at all. f 

The next question which eventually disturbs 
the mind is—what then is the guiding princi- 
ple in the interpretation of statutes? A 
thorough-going discussion to a question like 
that goes definitely beyond the scope of a work 
in this short compass. 

The rules governing the act of interpreta- 
tion are, broadly speaking, those principles 
which are followed in the court in deciding a 
suit equitably, justiciably and fairly. In order 
to properly interpret a statute according to 
Lord Coke it is necessary to consider “(1) What 
was the law before the act was passed ; 
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(2) What was the mischief or defect for which 
the law had not provided ; (3) What remedy 
Parliament has appointed and (4) The reason 
of the remedy.” A though the observations 
of Lord Coke needs no further explanation, 
the object of the Perliament to remedy the 
defects of the previous law is essentially the 
guiding factor in but the 
other aspects of the observation points to tho 
historical background of the statute. So, 
“what the Legislature intended to be done or 
not to be done can only be legitimately 
ascertained from what it has chosen to enact 
either by expressed words or by reasonable 


interpretation ; 


and necessary implication.” 

The ingredients of a statute, as well as 
extraneous factors controlling it come simul- 
taneously in aid in case of the interpretation 
of statutes. Essential sources of aid in a 
statute undergoing interpretation are the 
Title, Preamble, Marginal notes and Illustra- 
tions set init. Intention ofthe Legislature, 
necessary for an effective interpretation, is 
often revealed when for that purpose the 
components of a statute are being resorted to. 
But, an extrinsic aid has more often proved 
futile than not in interpretation because of its 
tendency to mislead. An attempt to interpret 
a statute in analogy with another or taking aid 
from case laws of another statute, resembling 
an effort to put another man’s garb on, has 
often been unsuccessful; as the intention of the 
Legislature in the particular statute goes 
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unattended for and thereby the whole purpose 
of interpretation is being defeated. 

Although, there are general rules as to the 
interpretation, the rules of interpretation 
substantially vary according to the spirit of 
the statutes, nay totally differ in some 
cases. So, statutes have been grouped under 
different categories. The rules of interpretation 
of Penal Statutes differ in substance from 
those of Taxing Statutes. ‘‘A penal statute 
not being a mererule of morality or ethics, 
must be construed strictly, in favour of the 
subject.” Whereas in interpreting Taxing 
statutes “one has only to look fairly at the 
language used. Words are not to be unduly 
restricted against the State and there has to 
be no discrimination against the state.” 
Similarly, in case of Mandatory or Directory 
statutes, “In the absence of an express pro- 
vision, the intention of the Legislature is 
to be ascertained by weighing the consequ- 
ences of holding a statute to be directory or 
imperative.” 

All statutes need interpretation and are 
virtually being interpreted to suit legal pro- 
ceedings as “statutes do not interpret them- 
selves and it is with the meaning declared 
by the courts and with no other meaning, 
that they are imposed upon the community 
as Law.” Nevertheless, Vattle’s warning re- 
garding interpretation is worthy to be remem- 
bered, “It is not allowable, says Vattle, to 
interpret what has no need of interpretation.” 


|| 


PARLIAMENTARY DEMOCRACY IN INDIA 


Ant KUMAR MUKHERJEE 


Second Year Law Class 


India, without any tradition of Parliamen- 
tary democracy, is trying to achieve it through 
Like Britain, Parlia- 
is mainly founded on 


her new constitution. 
mentary democracy 


the principle of simple majority rule with l 


adequate safeguards for minorities, The secret 
ballot vote is exercised by men and women 
over 2l years of our country and each voter 
has complete freedom of choice among the 
candidates who stand for election. 

Our country is ruled by the principle of 
Parliamentary majority. That means the 
party which has majority in the Lok-Sabha 
—House of People or Lower House forms 
- the ministry or Government. The Upper 
House or Rajya-Sabha which is a semi-elected 
body has practically nothing to do in the 
formation of the Government and the func- 
tion of the Government does not depend upon 
its support. As there are some ministers 
who are the members of Rajya Sabha, so the 
Government has spokesman in that House. 
But those members belong to the party-in- 
power. So the Government is a group of 
party-representatives which gets its power 
from the people by means of party majority 
in the Lok-Sabha. 

From the spirit and the working of the 
constitution of India it is definitely 
to-day that the conception of a nominal 
natiorfal Executive head has been accepted 
in our country. During the last almost one 


clear 


decade it has been found from the working 
of the constitution that the President of 
India has exercised real power in no matter. 
All actions are done by the advice of our 
who is the leader of the 
majority party in Parliament, 

The Prime Minister as a leader of the 
Majority Party in Parliament is chosen by 
the President and the Prime Minister chooses 
his colleagues and all are appointed by the 
President so the other 
ments depend upon the 


Prime Minister 


ministers’ appoint- 
choice of Prime- 
Minister who enjoys confidence in the House 
of People. 

The Prime Minister practically forms the 
cabinet. He also presides over the meetings 
of the cabinet. Like Britain the cabinet hoids 
the central position in the Government of 
Iadia, Practically all the executive functions 
are carried out by the cabinet ministers 
who are the leaders and semi-leaders of the 
party-in-power. In the field of legislation ın 
India the Cabinet ministers initiate the bills, 
participate in the discussions and pass those 
by the help of party majority in the House 
of people. The Party-leadership, which is 
an essential factor in the Parliamentary 
democracy, has been given by our Prime- 
Minister Pandit Nehru. His influence is felt 
in every department of Government of India. 
His leadership can be compared with any 
other first-grade leader of a democratic country 
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like Britain. His efficient leadership in the 
field of Parliament and within the Cabinet 
leads us to hold this political conception 
that our Prime Minister is ‘‘Primus inter 
Pares” and “he is central to its (Ministry’s) 
birth, central to its life and central to its 
death”. I 

It will be very clear from the history 
of tho resignation of several ministers in 
India arising out of the digagreement of 
policies and the disability in discharging 
their duties that the conception of ministerial 
responsibility or joint ministerial respot- 
sibility has been fully accepted by the people 
of India. 
were also discussed in the Parliament and 
our Prime Minister Pandit Nehru gave suit- 
able reply to those. 

Party plays an important role in the 


The reasons of their resignations 


working of the Parliamentary democracy in_ 


any country. From the history of the Party 
system in India it is clear that like Britain, 


India has no long tradition of it. Except 
the Congress Party, other parties have 
recent origin (in 20th century). So the 


Parties have no strong root. They are in 
making process. From the past experience of 
two elections we can say safely that in India 
the true party spirit has not yet developed. 
In the last general elections several parties 
had nominated their candidates for contes- 
ting the elections and there were also several 
independent candidates who also fought to 
win the election. During the last election 
campaign the party-leaders put before the 
people their programmes that is a general 
account of their policies and measures. But 
actually there was the lack of party spirit 
among the people of India “Religio—commu- 
nalism has manifested here and there and 
from time to time a tendency to offer 


violence as a remedy for impatience with 
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democratic ways.’’ In the rural areas casteism, 
fanaticism and personal animosity rather 
than party spirit play an important game, 
in the election. Another thing to be noted 
is that the high sounding words and vague 
programmes of some political parties and this 
sort of religio-ccommunalism may shake the 
future of democracy in our country. Of 
course the party returned to power does its 
best to carry out its programmes. 

Once elected by the people the majority 
party rules for five years. No dissolution 
of the Parliament takes place within the 
term five years. 

In Parliamentary Government the role of 
the opposition is another important factor 
for the success of it In Britain this truth 
has been fully realised. “The duty of the 
opposition is only to oppose is an outdated 
slogan”, In India, we find that this out. 
dated slogan’ rather than modern conception 
has been accepted. The opposition party 
does not think to form an alternative Govern- 
ment, The Differences between the parties 
are so great in India that one party prefers 
to destroy the democracy rather than allow 
the other party to come into power. The 
role of the opposition must not be “to incite 
the people, to disobey the law and frustrate 
the Govt, policy altogether” only for the 
sake of party-intere t. They must look into 
the interest ofthe people. Until this sense 
of responsibility of the opposition is developed, 
there is a remote possibility -of exercising 
power ultimately. Like Britain, India has 
no opposition leader in Parliament and does 
not oppose the Government democratically. 

In the execution of the Parliamentary 
democracy the role of the Speaker in Lower 
House is very important. He must be an 
impartial man. In England the Spealter is 
not a party-man at all and he is invariably 
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re-elected to the House without any contest. 
That’s why heis judicious in temperament, 


vigilant and imperturbable in ‘actions. But- 
Of. 


in India, the Speaker is a party-man. 
course, he tries to be impartial in the oon. 
duction of his duties. But as he is not 


returned uncontested and that’s why he - 


depen ls upon: the support of his own party 
and becomes a party-man. 

Our Parliament consists of a Council of 
States, ie. Rajya Sabha and a House of 
People or Lok- Sabha. Inthe former are 250 
members—236 elected by the elected members 
of the ‘Legislative Assemblies of the States 
and 12 with special ‘knowledge of literature, 
science, brt and social service are nominated. 
by the President. The Council of States i is not 
dissolved but one-third of its members retire 
every second year. This is a semi-elected body. 

Popular- House is the House of People 
directly elected by the people for five years. 
Both men and women. become ‘members. 
There are no separate representation for the 
various religious | communities but there are 
arrangements to ‘secure representative for 
certain castes, 
All citizens oer 21 Years of nge have the 
right to vote; 


der 
Parliamentary; .debates are , made Public, | 
' Daily hundreds of visitors including many 


foreigners are allowed to hear the parliamen- 
tary debates. 
also broadcast every day. 


10 


tribes and the Anglo- Indians. | 


Parliamentary discussions are: 
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Like Britain, the question-hour- in the 
House of People is very important and is a 


` characteristic feature of the working of the 


During 
have to 


Parliamentary democracy in India. 
the question-hour, the Ministers 
answer a series of searching questions on all 
aspects of their departments. These questions 


are safeguard to the liberty of the subjects , 
-and a guarantee that the rights and the inte- 


rests of the humblest citizens of India are 
not neglected. 


‘All the iesire: functions inoluding 


financial are performed by the members of 


the Parliament. Each member of the Parlia- 
ment discharges two kinds of duties—one 
towards his own constituencies and ihe other 
towards the, nation. Making speeches and 
listening to them in- public. Debate is only 
a part of members’ duties. Their another job 
je to attend to their heavy correspondences 
daily and act accordingly. When the Parlia- 
ment is not in session, generally at that time 
the: members tour their. constituencies and 
hear the grievances of the people and try to 


e ge 





‘remove them. E ee 


-` So the Parliamentary democracy in India 


_which is only 10 years old is in most rudi- 


mentary and experimental stage. After a few 
of India . will develop fully at that time. The 
child of . Parliamentary democracy will be a 
strong, anid ae young man of that time. 


_ 





' decades, when the conventions and customs. 


“ =< 
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Evolution of Industrial Laws in India 


By 


A JCALYPADA CHAKRABARTI 


Second Year Class 
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Introduction : 

Industrial Laws in fact govern ‘‘Labour- 
management relations’ now-a-days. Labour 
relations in its turn means the relations bet- 
ween employers and employees with regard to, 
or arising out of, employment or non-employ- 
ment, ` 
changes in the past and are still undergoing 


Such relations underwent material 


changes, 

The United Kingdom is indeed the first 
oonntry in modern times to record experiences 
of major conflicts’ between management and 
labour caused by the inpact of industrial revo- 
lution, And as such credit goes undoubtedly 


—— to the United Kingdom- for developing labour 


relation laws in modern times. Other coun- 
tries such as the U.S. A., Australia, New 
Zealand, etc., followed the footsteps of the 
U. K. with the advent of industrial revolutions 
in their respective territories. 


Labour-relations in Ancient India : 
Labour laws were not quite unknown to 


the ancient Indians. Kautilya’s Arthashastra 


bears ample testimony to- these facts. A few 


chapters were devoted in Arthashastra to the 
discussions of trade disputes, wage fixation, 
regulation of labour conditions, eto. 
were arrangements for arbitration in settling 
Jabour disputes. As a matter of fact, though 
industrially far backward, still that society 


There 


envisaged machineries for settlement of trade 
disputes very much Jike that of mcdern times. 

Mediaeval India, however, witnessed a 
very deteriorating conditions of labourers— 
they were practically transformed into serfs 
and slaves under Muslim rules. Law did 


seldom come to their rescue. 


During British Rule : 

The early part of British rule was in no 
way better than that of its predecessor in the 
sphere of labour relations. Rather it became 
more and more tyrannical towards the toiling 
masses. This had its expression in codified 
law for the first timé in the Workmen's Breach 
of Contract Act, XIII of 1859, and, for the 
second time in the Plantation Act of 1863. 
The former provided punishments for brea- 
ches of contract by artificiers, workmen and 
labourers. The latter empowered planters to 
arrest absconding workmen without warrants ; 
besides desertion on the part of the workmen, 
was made punishable. Dueto agitations in 
the early part of the 19th century, the first 


‘act-was~repeated—in 1926. The Government — 
was gradually taking a democratic role, And 


as a result first Indian Factories Act, a very 
With 
more and more setting up of industries, labour 
movements got a momentum. But due to 
opposition from emplryere, Indian Trade 


meagre act indeed, was passed in 1881. 
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Union Act was bot passed until 1926, broadly 
in the lines of B.T.U. Act, 1913. ’ 

In 1929 the Indian Trade Disputes Act 
was passed to reach satisfactory solutions of 
conflicts between labour and capital. It pro- 
vided conciliation machinery for the first 
time for peaceful solution of Jabour disputes. 
The Act, initially a temporary one, was per- 
manently settled in the Statute Book on 28th 
April, 1934. During second great War D.I. 
rule 8LA, however, provided speedy remedies 
to industrial disputants by compulsory refe- 
rence of the disputes to conciliation or adjudi- 
cation, by making awards legally binding, by 
prohibiting strikes or lock-outs without a 
clear notice of 14 days as well as during pen- 
dency of conciliation and adjudication procee- 
dings and two months thereafter and which 
did not arise out of genuine trade disputes. 


Post Independence era : 

With the attainment of independence, 
after the Second Great War, labour assumed 
anew role in the reconstruction and rebuil- 
ding the economy of our motherland. To 
quote Mr. V.V. Giri—‘‘India being wedded to 
a Socialistic democracy, the workers aud 


employers have an important duty to perform | 


primarily as a citizen striving to establish 
a welfare estate, Peace in industrial sector 
is essentially needed to push up the produc- 
tive power of the nation. No democratic 
government of modern times can allow the 
capital alone to- appropriate the fruits of 
production, To ensure equitable distributions 
to labour, series of enactments followed. 
“These labour laws”, according to Khandbubhai 
Desai, therefore, “express or should express 
political and social will of the common 
people”, I | 

The political and social will of common 
people has its expression in series of enact- 


Li 


ments that followed in the post-independence 
era, of which following deserve more than 
passing reference. | 


(1) Industrial Disputes Act, 1947; the 


name suggests that the Act provides for settle- 


ments of industrial disputes of various types. 

(2) Industrial Employment ( Standing 
order ) Act, 1946; terms of employment are 
to be drawn in accordance with the rules e 
framed under this Act, from time to time. 

(3) Factories Act, 1948; it provides for 
regulation of employment conditions in 
factories. f f 

(4) Paymentof wagesAct, 1936 having its 
provision when how and what payments is 
to be made to wrrkmen. 

(5) The Employees’ Provident Fund, 19&2 
provided for compulsory provident funds 
in industries notified by the Government from 
time to time. 

(6) The Emyloyees’ State Insurance Act, 


| 1948 : Employees working in factories, covered 


by this Act, are provided with compulsory 
insurance under this Act. 

` (7) Indian Mines Act, 1952, provided 
for Health, Safety, Welfare and Leave and 
regulation of age of workers, 

(8) Plantations Labour Act, 1951—special 
welfare measure for the workers, are made 
compulsory under this Act. 

(9) Indian Trade Union Act, 1926 ; Right 
of the employee to organise under a trade 
union is safeguarded by this Act. 

(10) The Workmen’s Compensation Act of 
1923 makes the employer bound to pay 
compensation for an injury arising out of 
and in course of employment of workers under 
him and contractors workers. 


Conclusion : 
The Acts enumerated above though vest, 


many important and useful rights on workers, ` 
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they are simultaneously made liable to 
corresponding, obligations. ' These Acts are 
after all purported to maintain industrial 
peace ‘with a view to enhancing the level 
of production, without which nation building 
works remain only in the realm of dreams. 
capital is essential 


Amity of labour and 
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for such state of affairs. Neithet capital nor 
labour is treated in step-motherly fashion. 
What exactly is intended to be done is to 
iron the differences through. the 
process of industrial -order to 
have an easy sailing of the system of our 


out 
laws in 


production. 


A person whose duty it ts to convey information to 
others does not discharge that duly by simply giving them so 
much informaiton as is calculated to induce them, or some 


of them, to ask for more. 


Information and means of 


information are by no means equivaleni terms.” 


Lindley, L. J. (L. R. 1895, 173) 


THE RULE OF LAW 


By 


R. N. AGARWAL 


Second Year Class 


\ 


The British has gone from India with their 
bag and baggage on 15th August, 1947 we 
got the freedom. Now our country is free 
from the cruel and rough hands of the British 
Government. Today we can take the breath 
in the air of democracy. We can walk in the 
atmosphere of.the freedom, we can pass our 
lives in the palaces of, self government. We 
are now in a free country and one of the main 
characteristic of a free country is that,it is 
governed under law and it believes in the rule 
of law. As was said by Lord Evershed ‘‘the 
hall mark of any free country is that it should 


be governed by law and subject to the rule of: 


law.” The rule of law is an essential article 
of faith of a free country. But what is law? 
The answer comes from Lord Wright, “I am 
most firmly convinced. by all experience and 
study of and relaxation-upon that its primary 
purpose .is the quest of justice.” This isa 
dictum which we must respectfully agree. 
It.is essential that our legal philosophy should 
be marked but by certain characteristics the 
principal of which the people should consider 
it a ‘moral obligation to obey the law and 
they should. be able to. enforce it. Itis pre- 
cisely because law is enforced and obedience 
to it is-compelled that makes it necessary for 
us to be vigilant to see that our laws are just 
and are justly administered. Therefore it is 


tration of law, primarily its judge, should be 
men not only of independence and scholar- 
ship but of absolute incorruptibility. In a 
free country like England people rightly 
believe that there is halo of infallibility and 
incorruptibility round their judges. The 
great chief Justice John Marshal said, I have 
always thought, from my earliest youth till 
now, that the greatest scourge on energy 
Heaven inflicted upon an ungrate- 
ful and sinning people was an ignorant, a 
corrupt or dependent judicially. The cone- 
titution of England is known as the mother 
of the all constitutions of the World. The 
British constitution is composed of three 
main factors which are as follows :—(!) The 
Parliamentary sovereignty, (2) Therule of 
law and (3) The convention. Here we are: 
not in connection with the first and third 
feature- but our arises to discuss the second 
important source of the constitution which is 
the most important for -every free country. 
The second of these features, which is closely 
connected with the first is the rule of law. 
This peculiarity of our policy is well expressed 
in the old saw of the courts. ‘‘La ley est le 
plus havte inheritance, que teroy ad car par la 
ley il mene al toutes ses subjects sont rule’s et 
sila ley ne fuit, nul roi et nul inheritance sera. 

We mean in the first place, that no man 


even 


that those are responsible for the adminis- + is punishable or can be lawfully made to suffer 
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in body or goods except for a distinct breach 
of law established in the ordinary legal 
manner before the ordinary courts of land. 
‘In this sense the rule of law is contrasted with 
every system of Government based on the 
exercise by persons in authority of wide, arbi- 
trary or discretionary powers of constraint. 
We mean in the second place when we speak 
of the “Rule of Law” asa characteristic of 
country, not only that with us no man is 
above the law but that here every man what- 
ever be his rank or condition, is subject to 
the ordinary law of the realm and amenable to 
the jurisdiction of the ordinary tribunals. We 
may say that the constitution is pervaded by 
the rule of Jaw on the ground that the general 
principles of the constitutions are with us, 
the result of judicial decisions determining 
the rights of the individuals, results or appears 
to result, from the general 
the constitutions. That Rule of Law then 
which forms the fundamental principles of 


principles of 


the constitution. 

It means again equality before the law or 
the equal subjection of all classes to the ordi- 
nary law of land administered by the Ordinary 
Law Courts; the rule of law, in this sense 
excludes the idea of any exemption of officials 
or others from the duty of obedience to the 
law which governs other citizens or from the 
jurisdiction of the ordinary Tribunals; the 
first of these maxim or principles is that 
every wrong doer is individually responsible 
for every unlawful or wrongful actin which 
he takes part, and what is really the same 
thing looked at from another point of view, 
cannot ifthe act be unlawful, plead in his 
defence he did it under the orders of a master 
or superior. Liberty is not seoured unless the 
law, in addition to punishing every kind of 
‘interference with a man’s lawful freedom, 
provides adequate security that every one 


whose without legal justification is placed in 
confinement shall be able to get free. This 
security is provided by the celeberated writ 
of habeas corpus and its Acts. 

This requires that judges should not be 
dependent for their tenure of office on the will 
of any one citizen or on the will of a political 
party. 
forcement of law requires that the judges 
should be persons of great ability, legal 
acuman, well-acquainted with the affairs of 
the World, current of thoughts, in the country 
and abroad, familiar with the culture of its 
people and the traditions, passions, preju- 
dices, weakness and the like, which move the 
human beings in a given set of circumstances. 


Vigour and impartiality in the en- 


It is equally necessary that the people admi- 
nistering the law should have sagacity and 
level headedness patience, humility, large- 
heartedness and be almost omniscient of all 
branches of learning of science and arts. 
They must all also be well-versed in social 
philosophy and thought which actuates the 
legislatures and organised body of persons 
whether they are organised as employers and 
employees or in any other capacity. But 
most of all they must be strong to put their 
foot down on all things that are unjust and be 
strong to protect the weak against the strong. 
According to Lord Macmillan, ‘“The most 
hideous of all social menaces is unjustice 
enthroned in power”. 

For persons to have these qualities which 
bring to judges a regard and affection of 
the citizen and which places them on a high 
pedestal ina free society it is essential that 
they must have distinguished themselves by 
practising atthe Bar. It is that and that 
alone which enables a person to acquire the 
qualities which I have enumerated above. 
The power of getting out from unwilling 
witnesses facts which are necessary for the 


-Tested. 


of the 
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cause of a litigant to arrange them properly 
and present them succinotly are the attri- 
butes of a successful advocates and is 
possession of these qualities which ne 
enable judges to reach the core of controversy 
and to maintain a correct attitude and 
approach and come to correct conclusions, 
It has been said that the Courts of Justice 
are those great laboratories of the law where 
rule and principles of law are treated as 


working hypothesis is continually being 


quotation’ of Macmillan, “It is in. the process 
of applying and adapting abstract law to the 
concrete cases of the moment, in all their 
diversity of circumstances that the function 
advocate comes into play and the 
contribution that he thus makes to the 
development of the -body politics a more 
important one than is commonly realised. 


_Law is not an exact science. Lord Halsbury 


called it a human affair. It has no scientific 


axioms’ or formula but ié concerns the every- ` 


day affaira of an ordinary citizen. It has 
been said :by Lord Macmillan that the, “raw 
materials of the cases that come into the 


courts is composed of the struggles and 


rivalries, the desires and emotions to which 
human. relations give rise. The material can- 
not be analysed with the cold precisions of 
a chemist in his laboratory. Considerations of 
equity and ‘expedienoy mingle themselves 
with the more exact matter of the law. 
Justice - cannot be laid to the line or equity 
to the, plummet. The material is too intract- 








- “abléstoo-paychological 4 to o be _denlt. with-such _ of _ government.-over the other. 


mechanical—process,”’ 

Justice is to decide according to ‘hie 
prescribed rules according to the laws of the 
land, | accroding to the facts proved by 
testimony. A judge cannot decide according 


— A 


1 


~ 
- 


Again it will be better for us to’ 
develop the given thoughts be quoting the 


cally no violence. 


to his whim but must go according to what 
the record of the shows and must 
construe the law in accordance with the 
recognised principles:of construction irrespec- 
tive of the personality before him but this 
can only be done if every substantial point 
in controversy is tested and contested. Asa 
very well maxim hits our intellectual guess 
to coincide it with the above, “Morality may 
proceed but law does not.” The function of 
the courts and the-Jawyers is to see that no 
body of men should enforce its will on 
another body of men except in accordance 
with law and that law should also be in 
accord with the ‘fundamental Jaw which our 
constituent assembly has laid down as the 
basis of social structure in our country I 
can say that countries where the rule of law 
has prevailed have made the greatest amount 
of social progress without visibly disturbing 
the orderly state of society and with practi- 
The courts are being 
characterised as a hinderance to social change. 
Even in regard to the enforcement of right 
to liberty and property the courts have begun 
to lose the affettions of the people but the 
reasons | 


Case 


for that is not any defect in the 
institution itself or in the principle of Rule 
of Law but in the working of it. 

We are told that courts do not carry out 
the will of the people as represented by the 
legislatures and the enactments there passed. 
But our: constitution has 
notions. ` 
beyond which no legislature may go, 


rejected such 


It has 
also rejected the supremacy of any branch 
It is for the 
wisdom, they do what they think is in accor- 


. dance: with the wishes of the people and needs 


of the country. The constitution, however, 
has left.it to the courts to determine and to 
appraise the efficiency of those laws by 


“It. has -Jaid_down that the- limits `` 
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testing them on the touchstone of fundamental 
rights embodied in Part ILI of the constitution. 
‘They have to actin concert and in unison, 
with one great aim and that is to safe-guard 
the liberties of the citizens, their rights and 
properties. Faoh one of the three branches 
has to perform it duties impartially, vigorously 
and with one object in view and that is 
the welfare of the people. 

The vitality of this essential instrument 


of democracy, the “rule of law’’ can only be 
maintained if both limbs of the judiciary, 
that is the judges and Bar maintain a high 
standard not only of integrity but also of 
professional ability and etiquette and it 
makes it essential that the rights of the people 
should be adjudicated upon with expedition 
and without undue delay. 
that “rule of law” is the main feature for 


Hence, I can say 


making the free-country progressive. 


The prosperity and greatness of empires ever depended, 
.and even must depend, upon the use thetr inhabitants make 
of. their reason in devising wise laws, and the spirit and 
virtue with which they watch over their just execution: and 
it is impious to suppose that men, who have made no 


provision for their own happiness or security in their attention 


to their government, are to be saved by the interposition of 
Heaven in turning the hearts of their tyrants to protect them. 


i ——a 
—n — — —— m 


Lord. Erskine. 


BRITISH MONARCHY : WHY IT SURVIVES 
. š 


GouRI BANERJEE 


If Parliament and Cabinet are the head 
and hands, the Queen is. the heart of the 
British Constitution. She is the source of all 
legal energy, the only lawful origin of Consti- 
tutional authority. The judges dispense justice 
The Cabinet hold their offices 
and advisers. 


in her.name. 
technically as her servants 
Parliament is summoned to take up its duties 
by her proclamation. It is brought to an end 
by another proclamation dissolving its exis- 
tence. Its life is broken up into sessions 
created or prorogued under the, Royal prero- 
gative. Indeed, the conception of British 
Parliament is that of Queen-in-Parliament. 
Before an Act becomes law it must receive the 
Thus the British Queen 
embodies in her person all the three wings of 
the Government. ) 

So much for legal theory. But the theory 
isno more than a convenient fiction, a good 


assent of the Queen. 


working hypothesis. Viewed from a distance, 
British, Kingship’ is-still imposing. Socially 
` and Ceremonially, the sovereign is little, if 
any, less important -than in the. past. 
Examined more realistically, however, her 


. land and sea. 
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church, finance, war, foreign relations—that 
her Tudor counterpart used to wield in the 
sixteenth century. The Queen reigns but has 
ceased to rule. Her judges give justice. Her 
Parliament legislates. Her ministers make 
orders in her name, Her forces prevail by 
But none, 
circle of intimate friends, is even permitted to 
know her opinions on any of the controversial 
questions of the day. She selects only such 
advisers, makes 


except a select 


only such laws as 


agreeable to her parliament, and appoints 
only such judges, bishops and commanders as 


are 


_ these chosen advisers may select or approve. 


` 


position is found to afford peculiarly good. 


jllustration of the oontrast between theory and 
fact which rung so persistently through the 
English Governmental system. Of direct 
and positive control, over public affairs, 
however, she has, virtually none of those 
powers—of appointments, legislation, the 


11 


Yet no student of British Constitution will 
deign to underestimate the impressive perso- 
nal influence which a monarch may exercise in 
modern Britain. The Queen represents the 
mystical element inthe British Constitution 
without which, it seems, men with 
difficulty be, governed. < 

- Men desire their laws and the system 
under which they are governed to be reason- 
able ; but man does not live by bread, or by 
reason, alone, and the ultimate source of 


can 


authority, reasonable as it must be, they desire 
to be clothed by something more majestio, 


sumptuous and inspiring than mere reason 


or naked force. The Queen is the lineal 
descendant of Egbert king of Wessex. Her 
crown is called the crown of the confessor. 


Her robes and the ceremonial of her court & 


f 
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represent the traditional emblems of majesty | 


throughout the ages, 

“Our ancient and hereditary monarchy” 
writes Mr. Amery, ‘‘is in a sense today essen- 
tially a symbol, the personal embodiment of 
the continuity and unity of our national and 
imperial life”. It furnishes colourful leader- 
ship Lo the British public. It personifies the 


‘nation as distinct from any party or class, 


and provides a useful focus of patriotism. In 
an age of lightning change, it lends a comfor- 
table, even if merely psychological, sense of 
anchorage and stability; “with the king in 
Buckingham Palace, people sleep more quietly 
in their beds’’. 

“But itis a symbol of immense and abi- 
ding potency. It stands as a continuous 
reminder to the Executive from top to bottom 
that its duty and responsibility are to the 
in other words, tothe Nation and 
the Empire as a whole and not to any party 


crown ; 


or section our ministers are the servants of 
Our soldiers are the soldiers of 
the king and not of the government of the 
day. It stands too for the authority and 
strength of the Govt. as such. We are proud 
of the fact that our system of Govt. is Par- 
liamentary and democratic. But that does 
not mean that we are governed either by the 
electorate or even by Parliament. We are 
governed by the king in Parliament”. 

But this is not all Constitutional and 
personal responsibility of the Sovereign stre- 
tches far beyond this. In the first place, the 
Sovereign remains the most important consti- 
tutional link with the Dominions—‘'The last 
link of Empire that is left”. The Dominions 
have their own Parliaments and Cabinets and 
the English Parliament is now little more than 
the Parliament of the U K. and, for all prac- 


the crown, 


tical purposes, no across—seas constitutional 


bond of union any longer survives except the 


UNIVERSITY LAW MAGAZINE 


crown. “Break the golden link of empire 


' furnished by royalty, and all that is left of 


the union of autonomous partners in ‘the 
Commonwealth of Nations disappears”. A. B. 


-Keith pertinently remarks, “A great Empire 
does not live by pageantry alone. 


Without 
pageantry, however, it could hardly live at all”. | 

Secondly, the Queen is essentially the ' 
personal trustee, or guardian, of the constitt- i 
tion. She cannot guarantee the people from 
the conseqaences of an act of folly at the 
polls: She cannot guarantee that her Ministers ` 
will not abuse their powers, or Parliament 
its unlimited sovereignty. But she can 
guarantee that noone buta duly appointed 
Minister will claim to exercise the preroga- 
tives of Govt. and nothing but a Parliament 
can give law in her name. If it is the 
sovereign’s duty to accept the advice of her 
ministers in all things, it is also her duty to 
accept the advice from no one else. There 
is reality behind the pageant. 

Thirdly, there are two prerogatives which 
a modern Queen constantly exercises herself, 
It is she, suitably advised but really sovereign, 
who selects. the order in which she sends for 
statesmen - to “assume the office of Prime 
Minister. Precedents there are in plenty, but 
none is quite decisive. The only limitation 
in her choice is the admitted necessity for 
the new Minister to obtain the support of a 
majority in the commons. No one who knows 
how a Baldwin was preferred to a Curzon, a 
Churchill to a Halifax or a Macmillan to a 
Butler can minimise the importance of this 
selection. 

Scarcely less important is the power of 
advice. In theory it is the Minister who 
advises the sovereign and this advice the 
sovereign is bound to take. But merely because 
the ancient relation has been reversed, so that 
now jt is the sovereign who advises and the 
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ministers make decisions, it does not follow 
that the: advisory function is no longer 
important. Ministers will be slow to disregard 
the Sovereign’s advice. Her exalted station 
alone would give them weight. But there is 
the - further consideration that a sovereign 
who has been, on the throne for a period of 
time is likely to havea wider knowledge of 
public. affairs than that possessed by any of 
her ministers. Even more important- is the 
fact that- the sovereign’s personal fortunes 
are not affected by the party politics as those 
of other people’ are likely to be, and that 
accordingly she can usually be depended upon, 
within the limit of her inherited ideas, to 
| take a dispassionate and impartial view of 
matters that stir heated controversy in Parlia- 
ment and Press. 
able to think in terms of the best interests 
‘of the nation as a whole. 

The survival of British monarchy has not 
proved detrimental to the progress of demo- 
cracy in England. In a sense, it has helped 
to advance democracy. The Cabinet system, 
on which the entire structure of British 
Government hinges, calls for a titular head 
who is above politics, be he a hereditary 
monareh or an elected President. The British 
monaroh so long as he or she remains true 
to the coronation oath, admirably serves 
this purpose. ‘Any, attempt to replace the 
monarch bya president will only give rise to 
serious trouble as to his power and position 
vis-a-vis that of the Cabinet. In point of fact, 
Britain has become a republic with a heredi- 
tary president clothed in the purple and 
prestige of majesty. On the otherhand, 
America, whose Constitution is an earlier off- 
shoot of the English, tradition, in form of a 
republic, is in fact a limited, monarchy with 
an elective Kingsbip- guarded and hedged 


about ‘with checks. and’ balances of a modified ` 


-She, if any one, should be . 


form of British Constitution. There is neither 
any great republican sentiment at present in 
U.K. All the important political parties barring 
the solitary communists have consented to 
‘the exist‘ng system of ‘‘Crowned republic”. 
Lastly, we shall not appreciate the true 


: flavour of the British monatchy if we do not 


admit that the functions of the sovereign 
extend far beyond the purely political field. ` 
. The life of the Sovereign and her family 
plays in -the life of the people that part which 
the great pagan festivals played in the life 
of the Roman populace. It is not primarily 
religious, although a royal marriage and a 
coronation ceremony are of morethan temporal 
significance. It is the romanticising of life 
itself, the guiding with all the pageantry 
and symbolism of royalty the life of the 
ordinary man. A royal birth becomes a festi. 
val of birth, royal children are depicted in 
nurseries and cottages as the very pattern of 
human childhood.’ A royal marriage is a 
national marriage festival, a coronation a 
national dedication. It is this fact that 
accounts for the immense popularity of the 
monarchy and the affectionate loyalty to the ` 
personality of the monarch. ‘‘For all the pomp 
and circumstance, the reigning monarch re: 
presents the enthronement of the ordinary mah. 
He is one of us. He is no inspired musician, 
no profound scientist, no brilliant orator, no 


pretentious politician. In his person he symbol- 


izes the virtues, the affections, the homeliness, 

even the humility of his ordinary subjects”. 
So, the British monarch is strongly en- 

trenched in the hearts of the ordinary Britons 


‘and, no wonder, even in the mid-twentieth 


century slight criticism of the Queen invites 
‘sound slapping on the critic’s cheek, One 
constitutionalist has rightly observed, "Go 


long as the human heart is stronger than, ~ 


human reason, monarchy is sure to continue”. 


©- LAW AND SOCIAL PROGRESS 


By 


RAMANAND GUPTA ` 


Second Year Class Š 


The interlation between the lawand the 
society has a pəculiar attraction for lawyers 
and the students of historical jurisprudence. 
- The legal world is under an immeasurable debt 


of gratitude to the great analytical, histori`al - 


and sociological jurists who have rendered an 
incalculable service in the promotion of a 
scientific knowledge of the subject. The one 
important lesson that is learnt by the lawyer 
in the course of his studies is that the source 
of all law isto be found in the seething life 
‘of the people, that the course of legal deve- 
lopment is determined by the progress attained 
be the nation in the several spheres and 
that the legal system in its turn has shaped 
progress. While law may, tosome extent be 
the result of the sociological forces operating 
in many civilised society, it is beginning to be 
realised more and more that social progress 
may also be controlled and regulated, and 


law can be made more efficient instrument 


for the individual well-being, 
through conscious effort. Itis a familiar ex- 
‘perience to every lawyer that sometimes a 
new rule of law enunciated by a court may 


work a thorough metamorphosis and give a 


and social 


“new direction to the social progress even to the 
extent a scientific invention may sometimes 
‘make and has made a new world of our 
planet. The decisions of courts have set 
‘standards as to the degree of care required 
, # in dealing with one’s own property and the 


degree of care required of person to whom the 
management of another’s property is entrusted, 
as to the point of approach in dealing with, 
say, the problem of contributory negligence, 
as to what constitutes an actionable nuisance 
in the changed conditions of town and country 
llfe, as to the limits of liability of corporate 
and public bodies for nonfeasance and misfea- 
sance and even as to the standard of honour 
required in the pursuit ofa profession. In 
these any doubt that in the approach to such 
questions the court is to take into account the 
social forces at work ata given time? They 
are available in their 
The development of the 


standards themselves 
nature and content. 

law of wrongs in the complex conditions of 
modern society is a striking illustration of the 
working of the above rule. The social dyna- 
mics is not 8 constant factor, as the princi- 
ples of reason, morality and social utility, on 
which all law rests, can no more be static 
then society itself. As recent decisions have | 
shown, even sucha question as the liability, — 
say, of a hospital authority for the negligence 
of a surgeon employed ina hospital under 
control cannot be decided as an 
It is largely the 


public 
abstract legal question. 
balancing of social considerations that will 
determine the Whether the proper 
analogy to be applied to the case is that of 
the liability of a master for the wrongs of his 
servants or that of a public authority whose 


igsue, 


UNIVERSITY LAW MAGAZINE ` gs 


duly duty is to choose a, skilled doctor. ` The 
hardening of institutions. into a shell, as 
Bagehot and Maine have illustrated, is the 
greatest hindrance, to life. The functional 
approach to the’ study of legal problems’ has 


received a special ‘attention in America ‘in 


Maitland and Holmes—two of 
the greatest names in. Anglo-American. juris- 
prudence owe not; a little of their: juristic 
‘eminence to. the | sociological, method of 
‘approach to lezal-problems.- In his book on 
“The Nature of Judicial Process,” Justice 
Cardozo has algo described the greatest trans- 
formation in ‘the legal view of. property and 
liability in the latter part of the 19th century 
- and more go in Post- -War Europe and America 
the reactions of; the Sociological School. of 
Jurisprudence Lo the changed conceptions of 
property and rights, In the process of adjus- 
ting law to the changing ‘conditions of society 
or of law in shaping and helping social change, 
there is bount to be frequent, cannot mal-ad- 
justment as the law. of social dynamics cannot 
by its very nature be exact. | : 
Now I attempt a very brief survey of the 
history of law and legal institutions from this 
standpoint. One may start with the tradi- 
tional sources of law according to the classifi- 
cation of jurists in the Pre-legislative period, 
custom, . 


recent times. 


responsa prudentum of jurists and 
judicial precedent. Without going into -the 
academic controversy. connected with the 
nature of, customary law, whether custom 
had its origin ever prior to the evaluation of 
the modern State, whether customary law is 
traceable to the practices of the elite or the 
select section of the people and was unconséi- 
ously adopted by the rest, whether in the 
latter stages of its growth it had a sanction of 
its own or -whether its sanction as law 
depended on the enforcement by the duly con- 
stituted tribunals in the state, there can be no 


“the material that available. 
. he gives a new direction to the forces at work. 


“may be termed ‘a rule of customary law’ 


wa 
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doubt that customary law, while it may have 


'a sociological origin, has been largely ‘shaped 


by, jurists and judges—it may be by jurists 
under the ‘Ancient Roman Law and Hindu 
Law ; it may be by judges under the English 
system of jurisprudence. The skilled inter- 
preter has largely moulded customary law, 
much like a potter, moulding clay or any 
plastio material in his hand. That does not 
of course involved that the interpreter is 
working ina vacuum. He has necessarily to 
work in. the surrounding atmosphere and with 
` t the minimum 


There may be no difficulty in tracing what 
to 
influence of a jurist ora particular judge. 
One. cannot pass over this topic without 
alluding to the great part played by the 
commentators in Hindu Jurisprudence. 

It does not require a deep knowledge 
of Sanskrit literature to realise the great 
changes effected in the law of the Smritis by 
the commentators. Even a cursory perusal 
of the different ` commentatories in the 
available translations will convince a reader 


of the dexterous skill displayed by the intere 


prets in moulding the law and the custom to 
suit tendencies of the age and of the particular 


tract of country to which, a-law has been 


applied. The result may have been received 


in various ways—sometimes by insistence on 


a literal reading of the original Smriti text, 
sometimes by emphasising the religious prin- 
ciple involved in a particular rule, and 
sometimes by the very opposite process of 
stressing the secular aspect of the right 
involved... It not frequently happens that 
the whole conclusion of the commentator 
occasionally rests upon a philological dissec- 
tion of an ancient Sanskrit verse or text. 


Who can ever decide the extent to which = 


r” 
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the commentator was influenced by the sooia) 
tendencies were in their turn moulded and 
given shape to by the ingenuity of the 
commentators"? Those were the days when 
the springs of civilized life were in active 
operation in Hindu Society not 
dued up. 

I shall now take up the second main 
source of ‘judge made law’. The most forcible 
and erudite exposition of this topic is found 
in Prof. Allan’s book “Law in the 
making”. In English jurisprudence, the judge 
occupies very much this same place, as has 
been frequently pointed us as -the profe- 
ssional jurists in the early history of Roman 
jurisprudence and the commentator in the 
Hindu system. The English law, as is well 
known, is largely judge-made law and in 
field of what we may be termed “Private & 
personal Law”, continues to be so even at the 
present day, excepting to the extent modified 
by statute, as a result of labours of law 
reform, committee constituted with a view 


were 


on 


to removing certain anarchronism and anoma- 
lies of English law entirely out of tune with 
modern conditions. Without in any way 
minimising the claims made by English lawyers, 
one may easily group the apparent disadvan- 
tages. Under the English system, a wrong 
principle enunciated a hundred years ago in 
what may be termed a chance decision without 
any regard principle or without any ratiocina- 
tion may easily entrench itself as not being 
open to attack, The rule as to the dootrine 
of common employment is a glaring instance 
in point, though the other day the House of 
Lords, reversing the decision of the Court of 
Appeal, circumscribed the doctrine to the 
narrowest limit with due regard to the 
changed conditions in modern industries and 
absence of any kind of link between an 
employee in one sphere and an employee in 
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another sphere of a large business organisa- 
tion. There are other stereotyped rules - of a 
similar character which have no essential basis 
in the fundamental principles of justice and 
fair play. ` 

While on the subject of judge-made law, 

Jhave not alluded, to the part played by 
the judiciary in the shaping of the federal 
constitution or the multiple state. A federal 
Bystem necessarily involves the institution 
of a complicated machinery of Government 
which demands the most delicate and flexible 
adjustment for harmonising the interests of 
national & provincial or State Governments. 
Federalism itself is a form of Govt. of vary 
content. In the delicate task of constitutional 
adj ustment, the Courts’ under the British and 
American system, even if not under certain 
continental constitutions, have a very impor- 
tant part to play. 

The best illustration of this statement is 
found in the American system on account of 
the long history of the American democracy. 
One need not wade through the maze of 
sometimes apparently conflicting decisions of 
the Supreme Court of the United States, say, 
on the commerce and the due process clause 
of the American constitution to come to a 
conclusion that the delicate task of harmoni- 
sing national and state interests, of individual 
liberty and the rightful sphere of the 
intervention of Government has, on the whole, 
in the different periods of history, been 
discharged ina unique manner by the court, 
criticisms to the contrary notwithstanding. 
In the hands of the courts, “the constitution 
has become a plastic instrument to be adopted 
toa growing nationalism”. As a writer puts 
it, “the constitutional document has been in 
the various pronouncements of the court 
examined as critically and minutely as though 
it were verbally inspired” 
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By. the far most important source of 
law in the present era is legislation- An 
ever-increasing legislative activities are special 


features of modern states, which ever to be. 


form of government obtaining in the parti- 


cular polity. According to a recent estimate, ` 


the output of legislation in the post-war 
period in England exceeds the output of 
legislation in the 20th century and is far 
in excess of the legislative activity of the 
state in the centuries that precedes it. It 
is a common place of politics to state that 
the political ideal of the age and the pre- 
valent social and economic tendencies give 
the necessary direction to the course of 
legislation. While itis true that in Europe 
the introduction of democratic Government 
was in the early stages, strongly enough, 
followed up by an emphasis upon the doctrine 
_ of laissez-faire in politics, very soon it came 
to be realised that laissez-faire could not 
be sound working rule in a democratic polity, 
as naturally, the enfranchised masses began 
to Dress for the betterment of their sooial 
and economic conditions. The movements 
towards amelioration is 
concomitant of the democratic 


social necessary 
movement. 
In spite of the fact that English democracy 
is averse to affecting any convulsive changes 
in society, it is common knowledge that 
there has been path breaking industrial legis- 
lation in England which made her the pioneer 
of industrial law, where examples has been 
followed in every other country. 

Even a -cursory glance at the statute 
book will reveal that legislation regulating 
the conduct of industry and agriculture 
is expanding enormously in. volume and 
growing in complexity,.and, in accordance 
with modern trends there are a large number 


etc.. To 


of statutes modifying in various, degrees 
freedom of contracts. In regard .to adminis- 
trative bodies exercising quasi-judicial func- 
tions, while the highest court in the land 
has necessarily exercise a restraining influence 
to see that these bodies do not overstep 
their jurisdiction in the interests of sound 
and efficient administration, the bodies them- 
selves will have to be given a latitude and 
freedom of action without any sacrifice of 
the fundamental principles of justice. While 


-legislation in any modern state necessarily 


involves a certain degree of interference 
with even that what may be termed ‘liberty 
of person’ in the larger senses of that expre- 
ssion care has to be taken that the foundations 
of such liberty are not stopped. It again 
added to much help while raising the standard 
of living by the statute or Acts passed by 
legislation for instance Hindu Marriage Act, 
1956, etc. Hindu adaptation Act, 1956, 
carry out all these reforms, 
it, is necessary to infuse a new spirit in the 
lawyers and legislators—lawyers who think 
not in terms merely of reported decisions 
and antiquated rules of a bygone age but 
in terms ofa living and progressive society 
and legislators with a Sociological bent of 
mind. There must be a standing committee 
in every law. association who would approach 
the study of these problems ina broad and 
Catholic spirit and who would make sugges- 
tions as to legal changes. The government in 
their turn, ought to invite the sympathetic co- 
operation of the profession. That, of course, 
does notinvolve that the Governments are 
to sacrifice .the interests of the public on 
the fundamental and utimate aims of the 
party which, for the time being, is in power 


‘under a democratic form of Government. 


Minimum Rights of Individual in a Democratic State 


By 


GOPAL KISoR BHATTACHARYYA 


Final Year Siudent 


“Democraoy is the Government of the 
people, for the people and by the people”. 
This statement proves that if a democratic 
state is not devoted to the welfare of the 
citizens, itis not really a democratic state 
in the true sense ofthe term, as meant by 
Lincoln. In the modern society, the common 
people understand that democracy is for the 
good of the citizens, Even, at the dawn of 
the society, in the state of Nature as described 
by Rousseau in his famaus Social Contract 
Theory proved that the’ Government was 
formed for the good of the individual and 
not for the interest of any group or parti- 
cular person. So, it can be said undoubtedly 
that the welfare of the individuals should 
be the best target of the state. 

“British Jurisprudence insists that there 
right unless the constitution 
This- statement 
rights, 
remedies are essential. Naturally this question 
then arises,—what would be the balance 
between rights and remedies ? Rights and 
remedies are co-reiated and vice-versa. Among 
the politicians and Jaw makers there are 
different views regarding this question. One 
cannot definitely indicate saying, “It is the 
fixed and unchangeable boundary-line which 


can be no 
provides a remedy for it’’.1 
of Ambedkar proves that to enjoy 


L Fyndamental Rights in the Indian constitution 


by Dr. Ambedkar, 


humanity, the 


a state shall not cross or for the prevention 
of the individuals”. Generation after genera- 
tion the motif and policy of the society under 
the lead of the politicians are changing and 
But with the 
growth of the sensation of self-freedom and 


that will continue for ever. 


common people are strugg- 
ling from the very creation of the nation 
have acquired this idea that there is no 
difference among the various classes of people 
and the state is their arbitrator, not the owner. l 
The Government is not formed by the citizens 
in a democratic state only to save themselves 
from the attacks of the outsiders and the ` 
internal mischiefs, and for which the appoint- 
ment of some soldiers and police-men were 
sufficient The relation between a state and 
its citizens is the same as the relation between 
a father and his sons. A father is not only 
bound to maintain his sons, but also liable 
to make them educated, wealthy and well- 
established. This 
power-holders shall interfere to guide and to 
improve the conditions of the citizens. To 
guide them, some remedies gre essential. 
These remedies are so’ far the 
questions of guidance and improvement of 
the standard of living of the citizens are 
concerned. That very state is the best, which 
is able to give maximum rights against 


proves that the supreme 


good a8 


minimum remedies, 


UNIVERSITY LAW MAGAZINE SÉ 89 


~ 


The question then arises—how. much 


rights are essential for the freedom of .the 
individuals, Constitution is the metre-box 
in. which one can see the measurement ‘of 
individual rights. Ifa constitution is made 
with a view to not granting fundamental 


rights and is flexible, then the freedom of the ` 


individuals is lost for ever. Mr. H. L. McBain 


said, “An unwritten constitution may develop | 


around going monarchy and olose aristocracy 
and may in the course of time become broadly 
democratalized, it is difficult to see how 
democracy lacking the agenies, could carry on 
the necessary processes of Government during 
the period that would be required for the 
gradual building-up of the customs”’2. But 
for the continuation of the freedom of the 
individuals, the constitution, at least, partly 
be rigid. If the constitution is very flexible, 
the priority of the constitution would be 
lost. 
Powers, which is defined by Mr. Willoughby, 
“The greatest guarantee of the political 
liberties and safeguard against a despotic 
use of powers by the publio officials’3 will 
be doomed. But, it cannot be opposed by 
any politician that in the constitution, there 
must be rule to welcome further developed 
constitutional laws that do not hamper the 
main theme of the constitution. 

For the protection and free enjoyment of 
the rights, the rule of law is the most 
essential. By this sharp weapon, the citizens 
of Britain, where the constitution is flexible 
and unwritten, are able to enjoy the rights 
not less successfully than that of any other 
country. If a constitution does not recog- 
nise Quo-warranto, Certiorari, Prohibition, 





2. ‘Constitutions’, Encyclopedia of the Social Science 
Vol, 4. by H. L. McBain, 


3, “The Separation of Powers in American Govern- 
ment” by W. F. Willoughly, p. 94, 
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Even, the principles of Separation of. 


Mandamus and Habeas Corpus it must be 


said a meaningless constitution. Democracy 
is not the privilege of a group or party, itis 


meant for each and every citizen of the state. - 


The constitution shapes the rights of the 
individuals, and the law analyses it. In the 
Indian Constitution, the free movement of 
the citizens is allowed by the Article 19 (1). 
But, the Preventive Detention Act of 1950 
brings some restrictions over it. 

Above these, statement of Aggarwal, 
“For enjoyment of freedom, the peace and 
good order of the community, in which the 
States live is necessary”’4—proves that the 
law is the guardian and guider of the peace 
and good order of the community as this is 
the only thing that enforces the external 
human action, by which the breaches of the 
peace and good order are caused. By the 
laws of the land, all the major and minor 
rights are allowed under the indication of the 
constitution, The American author Mr. Robert 
E. Cushman observed, “we shall preserve and 
strengthen the best feature of the American 
system of judicial review of legislation. We 
shall get rid of this weakness and dangers. 
The supreme court of the United States will 
become not an obstacle but an aid to the 
smooth and efficient working of democratic 
Government in a great nation’’.5 

Without the economic rights, all other 
rights are baseless. The hungry mass do not 
understand the meaning of freedom until they 
are properly fed and clothed. From this, not 
the immediate destruction of the private 
industries, but as quickly as possible, the 


undertaking, and gradually, control of these 


4, Fundamental Rights and Constitutional Remedies 
by O. P. Aggarwalla, Vol. I, 


5. “The Role of the Supreme Court in a Democratic 
Nation” by Robert E. Cushman; published by 
A. N. Christensen and Evron M. Kirkpatrick in 
“The People, Politics and the Politician’’, p. 596, 


< 
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by the state; and at the same time, with 
these, the improvement of the standard of 
living of the general : people is essential. 
Rejecting the view of President Wilson, 
“Break up the trusts and let each tub stand 
on its own buttom,®’’ the state has to do 
much. - 

The state is not only the donor, but also 
the teacher of the citizens, For the good 
of the common people, the state has to join 
its voice with Mr. A. C. Beard’s words, “At all 
events, there are thousands of businessmen 
who want to keep the Government in the 
business of protecting their business against: 
foreign competition. If competition good, why 
they do not stand up to takeit?”7 Then 
the statement by a famous Institution for 
Community Research in America, “Full and 
continuous employment is not simply a pious 
and humanitarian wish. It is rather a legal 
and utmost importance to the democratic 
way of life. It is a necessary requirement for 
freedom or even survival, not only for the 
individual, but also for demooracy’’8 would 


6. From “The Myth of Rugged American Indi- 
vdualism” by Charles A. Beard, p. 825 in “The 
People, Politics and the Politician’’. Also published 
in Harper’s Magazine, op. 13-22, by Charles A. 
Beard. e 

7, “The Myth of Rugged American Individualism” 
by Charles A. Beard. 

8. The W. E. Upjohn Institute for Community 
Research, “Full sae peka in your community” 
(Chicago; Public Administration Service, 1947), 
Ch. 1, pp. 1-7. 
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be possible indeed apart from any corruption. 

Hunger is not only of body, but ‘also of: 
mind and if the academic freedom of the 
citizens is not guaranteed, the nation will 
remain in gloom. Economic progress, high 
standard of living and the permanency of 
freedom are impossible without the academi- 
cal rights. Compulsory free-education is 
essential also for the progress ofa nation. 
Mr. Benjamin truly viewed, ‘‘Education is 
not for aright or privilege either. It is just 
commonsense. If want people to be better’ 
and smarter for your town or your nation, ' 
you have got to educate them up to it.’9 If 
the door of the free basic education for the 
masses and higher education for the merits 
are sanctioned, the citizens would become able 
to enjoy the political rights, specially, the 
right of expression, which is the mooring of 
all rights. Besides education, every citizen 
should follow other academio lines, i.e., music, 
To 
allow these rights, the state must have to 
remember the observation of the American 
Institute for Community Research, “Commu- 
nity institutions such schools, churches and 
nurture the ideals of demo. 


writing, debating, acting, drawing, etc. 


playgrounds 
oracy. 10 


9, ‘Education ina Democracy” by Harold Benjamin, 


Academy of Political and Social Science. 


“Full Employment in your community” by W. E. 
Upjobn-Institute for Community Research. 
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“Masses of men 1 together are wiser, and 
better than the single individual who compose 
them,” said Aristotle. And this thought has 
been given a practical shape in the system of 
Trial by Jury. “In the recent days no branch 
of the judicial system has been go controver- 
sial as the Trial by Jury. Let us briefly 
study the growth’ and development of the, 
system as it stands i in the present days and 
the ‘opinions expressed for and against; it. R 


First of all, let us see what is meant „by; 


‘Jury.’ “Juries are bodies of persons and 
convened by process of law to represent the 
public, and to discharge upon oath or affir- 


mation defined public duties, g | | 


_ History : 

"The origin of Trial by Jury is not traceable 
to any single legislature or any particular 
period. It seems to have had its beginning 
in certain customs of northern European race 
and received special development for different 
nations; Be tbe Angelo: -Baxons, & person who 
was MUN of any ‘crime “was permittéd to 
summon twelvé of “lis- ‘neighbours, called 
Compurgators ‘who swore to’ his ‘innocence. 
This was the origin of an institution “which 
took vigorous form after the Norman Conquest, 
gradually developing into its present form. 
First-Statutory’ recognition to this system was 
given by U.S.A. “Whén the people of U.S.A. 
declared jonas and framed: the GE 


a Skier: Law of, England.» ṣo 


S ` 
Ka + aft 
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‘Australia, 


titution, they put down in their Constitution 


that all crimes and offences against the land 
of the U.S.A. were to be tried by Jury. This 
system is found in almost all the nations 
of the world, namely, England, U.S. A., 
Hire, Pakistan, India, France, 
Germany, Belgium, Denmark, Russia, Swit- 


‘gorland, Austria, Czechoslovakia, Poland, etc., 


though it differs from country to country. 


The System in India : 

In India this system was not introduced 
till the reign of George III, j.e., 17th Century, 
It was introduced by Act XIII of 1774 of 
the Imperial Parliament of England, for the 
establishment of the Supremè Court in 
Calcutta, replacing the charter of George II— 
whereby courts of civil, criminal and ecclesi- 
astical jurisdiction were established in India, 
In the United Company’s Settlements of 
Madras, Bombay and Fort William in Bengal, | 
Section 34 of this repealing Act provided that 
“all offences and misdemenous, which shall 
be led, tried -and enquired of in the said 
Supreme Court shall be tried by a Jury of 
British Subject, resident in the town of 
Caloutta and not otherwise.” Trial by Jury 
in. India, is: based on British system, but 
First of all, in 
British system this is applicable in criminal 
as well as civil cases, but in India it is prac- 


there are many differences. 


ticed only in criminal cases. Among other ` 


differences are in England it is a body of 12 


93 l UNIVERSITY LAW MAGAZINE 


men and women aud their decision must be 
unanimous and it is final. The judge cannot 
disagree with their decision, 
verdict is not unanimous the prisoner is 
acquitted. In India, the case is different as 
in case of disagreement among the Jurors, 
the majority verdict is accepted. 


In case the 


Duty of Jury and Procedure of Trial : 

When the Jurors have been chosen they 
then select one of their members as foreman. 
It is the duty of the foreman to preside over 
the debate, ask the court for any informa- 
tion required and finally to deliver the verdict. 
Jury will decide the question of fact on the 
basis of the evidence. After evidence, the 
judge will sum up the case giving the Jaw by 
which the Jurors will be guided. Then the 
jury will be asked to give their verdict. They 
may retire to a room for consultation, if they 
so desire, but from then they will not be 
allowed to separate or leave the room without 
delivering their verdict. Ifthe judge does 
not agree with the verdict of the jury and if 
he considers the verdict as ‘pereverse’ or unre- 
asonable he may disagree. He may accept it, 
or may submit the case to High Court, But 
this is not the case in England, there a judge 
has no such power. There the entire evidence 
will be considered by the High Court giving 
equal weight to the opinion of the Judge 
and Jury, 


Criticism of the System : 

A good deal has been said about the con- 
duct of Jurors, for example favouritism, 
bribe, fear, etc. has been said to be the cause 
of wrong verdict given by Jurors. It has 
been said that Jury hesitate even against 
their conviction to give a verdict of guilty, 


e when it exposes the party to a punishment in 


the public opinion, more severe than just. 


The very essence of the jury trialis the 
principle of fairness. The right of being tried ` 
by the equals that is fellow citizen taken 
indiscriminately from the mass, who feel 
neither malice nor favour, but simply decide 
according to what in their conscience they 
believe to be the truth, gives every 
mana conviction that he will be dealt with 
impartiality and inspired him with the wish to 
meet out the others the same measures of 
equality that is dealt with himself. 

The rich and influential man possessed 
means of keeping out of the jury, is another 
grievances against it. Ifit is the case, the 
remedy is not far off. The list of juror should 
be prepared with greater care than is the ' 
case at present. It has been suggested that 
the English principles would be applied in 
India where a common juror is the owner of 
free hold estate & Co., rather than bave 
on jury a person whose only qualification 
is wealth, and who are in no way in touch 
with the people, or who have a superfluous 
knowledge of the language in which the 
trial is carried on. We better have middle- 
class persons of superior understanding and’ 
education. | 

It has also been stated that the argument 
of the counsel may deceive the jury and blind 
them to the truth. Butthe answer is that 
they have an equal opportunity to hear the 
opposite side and that generally the judge, 
assists them, where there is any attempt 
to mis-state the evidence, by referring to 
his own notes of it, as given in open court. 
Jury may learn to disregard the mere efforts 
of eloquence from long habits and experience 
in human life, and under a sense of religious 
and social obligations consult the real truth 
and justice of the case. 

Question of guilt or innocence is not one 
of pure facts, but also a legal question and 
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it pre-supposes in every:-case a knowledge of 
Criminal Law, ‘ability to say whether any 
one has committed a violent robbery, which 
the accuse ‘asserts and secondly whether this 
act has those characteristics which the law 
requires , to constitute the crime. In reply 
to the above argument, it can be said that 
Jury by his long experience, understanding 
and sense of responsibility is competent enough 
to deal with. the question of fact. On the 
other hand, he is free from that harshness of 
heart and strictness of judgment, which are 
perhaps inseparable from the office of a 
Judge. While the Judge looks, only or mainly 
to the strict. letter of the Law, the Jury 
has to temper it with mercy, where it can be 
done without seriously impairing or defeating 
the end of justice. 

It cannot be denied.that in certain cases 
Jury have acquitted when they ought to 
condemn. This is no, doubt the vulnerable 
point of the aystem, that feelings of compassion 
for the prisoner, or of repugnance to the 
punishment, with the law awards, are 
sometimes allowed to power their sense of 
duty. They usar in such cases the prerogative 
of mercy, forgetting that they have sworn 
to give a true verdict according to the 
evidence, But it is an error at which humanity 
need not blush; it springs from one of the 
purest instincts of our nature, and it is a 


symptom.of kindliness of heart, as a national 


characteristic it is an honour. 

It can be said with full sincerity and 
fairness that the cry to abolish the system in 
India, as well as abroad is not so much due 
to the system itself, but is,due to its applica- 


tion in practice. And the practice too, is not 


condemned owing to any inherent defect but 
in consequence of irregularities, observed or 
stated to have been observed in isolated cases 
in which, again the conclusion drawn have 


ei 


not always been in strict accordance with 
fact or record or report. We find. the illegal 
custom of finding Jury for their verdict and 
to threat them to give the judgment in 
hurry. So many cases can be quoted here, 
but I will like to nàrráte only one which pro- 
ves clearly that where lies the fault. A case 
decided very recently (15th January, 1960) 
in London, inthe Court of Criminal Appeal 
is worth mentioning here. In this .case the 


` judge, Sir Witringhar Norton Stable (72) told 


the jury that they would be locked up for the 
night if they did not hurry with their verdict. 
Tlie jury returned six minutes later, with 
guilty verdicts, ‘The hurry up judge,’ as he was 
nicknamed complained the jury was making 
him: miss his train. - Sir James Dale Catsels, ` 
senior of the three appeal court judges qua- 
shed the convictions, and said that sucha 
threat to the jury was insupportable and 
wat a disservice to the cause of justice. 

This is one of the many examples where 
the were conducted with 
unseemly harshness and the jury were 
threatened by the Courtin a manner sub- 
versive of every principle of justice. 2 

It has been found in a good number of 
cases that Jury gave wrong verdict, depen- 
ding entirely on the summing-up of the judge 
and in such cases the blame should be put 
on the Judge and not on the Jury system. 
It is the..duty of Judge to give proper 
direction to Jury and when he gives.a mis- 
direction ‘which may be in respect of Offence, 
Procedure and Evidence, Jury is bound to 
give a wrong verdict. To deal with an example 
the case of Durga Charan® can be cited, 
where it was held that it is necessary for 
Judge to read the very words of Section 34 


‘proceedings 





2, Bhushell’s Case, Uavghan, 135 
3, 26 C.W.N, 1002, AR, 1922 
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was ndt a proper direction to J ury, and similar 
observations have’ been made in Mushtak 
Hussain versus State-of Bomay,* Bir Bahadur 
versus Stated, Khoda Baksh persus States, 
Badal Samser Ali versus State7. To use a 
metaphor, practically, the Judge-is.the pilot of 
the bark of the Jury, the Judge directs the 
Jury follows, The Judge decides the Jury 
agrees, The Judge passes the sentence, the 
Jury accuses, 

Now, I will like to deal with the most 
controversial case in the recent days in Indian 
Judiciary, i. e. Nanavati Trial. In the session 
trial, the Jury by an eight to one majority 
verdict held that commander Nanavati was not 
guilty of murder under Section 302 I.P.C or 
the lesser offence of culpable homicide not 
amounting to murder under section 304 I.P.C. 
On reference to High Court by the Session 
Judge declaring the verdict of Jury perverse 
under Section 307 of Cr, PO. it was held 

be Mr. Justice Shelat that :— 

(1) Jury’s verdict were vitiated by misdirec- 
tions and nondirections. 
Session Judge failed in pointing out to 
the Jury that the burden of proof for 
the defence theory of a struggle and 


(il) 


accident lay on the accused under 
Section 105 of the Evidence Act. 
(ili) Session Judge has also erred in not 


clearly putting to the Jury which of the 
_.two incidents furnished the grave and 
hidden provation. 
It was an error when the Session Judge 


(iv), 


told the Jury that the entire question 


. Was one of facts. 
(v) The question of adequacy was a question 





4, ALR 1953 S.C. 282 


5. ALR 1956 Assam 15~LL.R (1954) 6 oe 
428+(D B) 


6. ALR. 1956 Assam 30 (DB) 
7, ALR, 1952 Assam 97 (DB) 


of law to be decided by the Judge and 
this should not have been left to the 
Jury to decide. 


(vi)-Session Judge was clearly in error when 
he failed to direct the Jury on the 
question of Law that section 80 I.P.C. 
was not applicable to the facts of the 
case. 

(vii) It was misdirection to Jury that this 
was a case solely depended on circums- 
tantial evidence. 

(viii) Session Judge did not refer to ‘the 

‘letters’ and had he done so, and had 

the Jury been charged with these ‘letters’ 

they might have taken a different view 
of the defence story. 

The omission to refer to the letters in 

the charge was a nondirection amount- 

ing to misdirection. 

(x) Mr. Justice Shelt said that besides these 
misdirections and’ nondirections there 
were other matters also and these mis- 
directions were enough to vitiate the 
verdict of the Jury. 

“This system may at best be put ‘at the 
head of allthe Judicial systems,- uptill now 
in the Civilised World’’8 In this 
system nothing is harmful and it means 
nothing but Justice in its purest and simplest 
form. The opinion against this system can 
be well characterised as to reject much 
that is sound, on account of the little that 
ig unsound, by one sweeping and indiscrimi- 
nating condemnation. What is needed is a 
reform of the panel so as to secure incorrupt 
men, ` 

If trial by Jury is looked as from the 
political and moral point of view, every thing’ 
is to be said in its favour, and nothing can be: 
said against it. Whatever defects it may 


8. take wa Trial by Jury in India—Sorah 


(ix) 


known 
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have might be effectually removed by having 


more qualified jurors., I think that ‘to be in- 
the Jury list’ owght ‘to’ be regarded’ as an’ 
honour and distinction. It is an: office; ab 
least as important as, say that of guardians, of 
the poor, and I think that if arrangements 
were made for the comfort of Jurors, and for 
payment, of their , expenses on duty, men of 
standing and consideration might be willing, 
and even desirous to fill the position’, 9 9. says 


9, The History of the’ Criminal Law of England, 
Vol, I, p. 574. f ; 


Lg ró , ka u 1, 


~ 


Sir James, Fitz—-James Stephen about this 


„ system and I think that this can be regarded 
88 ‘ost, impartial criticism’ of the greatest 


writer of its time on law. 

“ The fate of the system which has been 
described as “word of the Justice and shield 
of the accused” and which inspite of all its 
vigorous criticism and condemnation is yet 
found i in most of the countries, is yet to be 
decided and it is only for the future to sit for 
judgment and decide if this useful institution 
has outlived its utility. 


| .. However the law, to make it a mystery and a trade 
maybe wrapped up in terms of art, yet it is founded on 
reason and obvious ‘to commonsense, 


—Buckinghson 


A Glimpse in the Evolution of Law of Contraet 


BISENUPADA MUKHERJBH 
Second Year Class 


Contraot was never known to the anolent 
pecple. For contract pre-supposes individual 
freedom. And, that was quite unknown in 
ancient societies, Individual’s rights and 
obligations remained embedded in family rights 
and obligations. A particular family to 
which one belonged determined his relation- 
ship with the rest. That is to say, his status 
would determine his rights and obligations. 
With the changing social structure individual 
gradually attained his rightful occupation in 
such set-ups and ultimately obtained the 
most precious right of contract. Sir Henry 
Maim has, therefore, rightly observed : “The 
movement of progressive society has hitherto 
been a movement from status to contract.” 

The word ‘status’ connotes, in fact, the 
aggregate of rights and duties which law 
confers upon an individual, being a member 
of a olass, which are incapable of being 
changed or ended at the desire of the persons 
affected by them. : 

With the progress of societies family 
dependency broke down and individual 
emerged independent of all family shackles. 
Side by side, with acquisition of rights, 
independent of family status, individual 
obligation arose. The individual began to 
assume the role of independent unit in 
substitution ofa family of which both civil 
and criminal law took account, 

A new concept evolved to govern relation, 
ship between man and man. And that was 
e the concept of ‘contract,’ ‘Contract’ in its 


primitive form was encnmbered with heavy 
formalities. In such ceremonial’ contracts 
formalities played the major role. Any 
default or latch in such performance would 
Vitiate the most genuine dealings. Modern 
sense of contract has obviously been acquired 
through different stages of development. 

Let us turn to the page of history. 
Romans used to blend contract and convey- 
ance in the procedure what they called 
Nexum. More importance was attached to 
formalities in such agreement than the 
agreement itself. In the next stage, we find 
stipulation, & simplified form of the older 
ceremonial contracts, made its way in the 
legal system of ancient Rome. ‘The liberal 
contract comes next,” writes a modern writer, 
“and here all formalities are waived, it proof 
of the agreement can be supplied from the 
rigid observances of a Roman household. In 
real contract a moral duty is for the first time 
recognised and persons who have joined the 
partial performance of an agreement, are 
forbidden to repudiate it on account of defects 
in form.” Gradually, in deciding cases per- 
taining to consensual contract, external circum- 
stances were not taken into account except 
as evidence of the inward undertaking. 

Then came the age of Praetorian Pacts, 
Equitable actions were granted on Justa 
causa by Praetors against a delinquent party 
toa pact. Justa causa may be deemed to be 
“equivalent to the modern concept of consi- 
deration,” Bentham and Austin have pointed 
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out the existence of two essentials of a con- 
tract in the Praetorian pacts. “Firstly a signifi- 
cation by the promising party of his intention 
to do the acts and secondly a signification by 
the promisee that he expects the promising 
party to fulfil the offered promise. A contract 
was a pact or convention plus an obligation.” 
This -obligation defined as the 
Vinculum Juris, i.e., the bond or chain with 
which the law joins together persons or 
groups of persons, as a result-of some volun- 
‘Obligation’ is, therefore, imported 
The circumstances under which 


Was 


tary acts. 
by the law. 
the law annexed the obligation and thus 


converted a pact into contract have varied 


H 


Nature of such circum- 
various stages m tho 


from time to time. 
stances marks the 
history of contract. 
An individual can make any right (and 
simultaneously reciprocal obligation ) through 
contract, only if the agreement is enforceable 
in law. ‘That is to say that contract is always 
valid only if it isnot repugnant to the law 
of land, Flexibility in right and in obligation 
has been imported in the behaviour of an 
individual by law of contract. The present 
civilization which owe its origin to trade and 
commerce is indeed greatly indebted to the 
emergence of the law of contract in its 


present day form. 


“India never Sallied forth for domination, nor Scrambled 

` for spoils, China, Japan, and the other countries of Asta 
who were so careful to bar their windows against the 
advances of Europe, welcomed India with open arms, for 

She never sent out armies for plunder but only her message 


of peace and goodwill. 


This glory, which India earned 


as the Fruit of her self-discipline, was greater than that of 


the widest of empires’. 


Rabindranath Tagore 


THE JUDICIAL SYSTEM IN THE U.S.S.R. 


By 


DURLABHOHANDRA BHATTAOHARYYA 
First Year Class . 


In a country like the U.S.S.R. consisting 
of one seventh of the world area and one 
tenth of the world population, law has been 
given a central role of not only regulating 
human actions and organizations in all fields 
but also it is an important constituent part 
of socialist democracy and one of the most 
important factors in stabilising the Soviet 
political and social system; It is the charac- 
teristic of the United Soviet Socialist Republics 
to depend even more heavily than the capi- 
talistic state on positive law. The Soviet 
states depend much less on custom and tradi- 
tion than their western counterparts though 
in the writings of Vyshinsky one may see 
that Soviet leader in the near future would 
like to be able to depend more “on established 
customary ways of actions than on legally 
enforced rules’’. 

According to some school of opinion who 
say that law in the Soviet Union has not 
been able to act as freely as in other countries, 
but in actual practice it plays a good deal in 
determining the fate of the citizens. Though 
Vyshinsky wrote “Soviet law is precisely the 
expression of what is expedient for the cons- 
truction of socialism” yet it does not wholly 
prove that rules of law in the U.S.S.R. are 
totally influenced by the Soviet leaders whose 
caprice is transformed into rules and regula- 


e tions with the label of jaw, 


Soviet Judiciary 

In pursuance of Article 102 of the Consti- 
tution of the U.S.S.R., justice in the Soviet 
Union is administered by the Supreme Court 
of the U.S.S.R., the Supreme Courts of 
Union Republics, the Supreme Courts of 
Autonomous Republics, regional, territorial 
and city courts, the courts of Autonomous 
Regions and National Areas, district ( city ) 
people’s courts and also by military tribu- 
nals, for the purpose of protecting Soviet 
social and state system and rights of citizens 
as enumerated by the constitution against 
“criminal transgression ‘and also to ensure 
the precise and unconditional fulfilment of 
the law,” Widespread public participation 
at the lower levels is the key note of the 


- administration of law inthe U.S.S.R. Like 


all other fields of Soviet administration law 
also is the Vox populi in the concrete form 
compiled and shaped by the highly realistic 
Soviet leaders. 


The Court System 

The Soviet judicial system was originally 
framed on the. basis of the constitution of 
1936 and the Judicial Law of 1938. But 
in the Second Session of the Supreme Soviet 
of the U. S. S. R., Fifth Convocation, in 
December, 1958, the Supreme Soviet adopted 
a number of new laws, namely, the Funda. 
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méntal Principles of the Criminal Legislation 
of the U. 8, 8. R. and the Union Republics, 
the Fundamental Principles of the Criminal 
Procedure of the USR R. and the Union 
Republics, the Fundamenta) Principles of the 
Judicial System in the U. S.S. RB and the 
Union of Republics, a Law on Criminal 
Liability for State Crimes, a Law on Criminal 
Liability for Military Crimes, and a Law 
approving the Statute on Military Tribunals 
to cope with the changes already occurred 
in political and cultural fields and for the 
“consistent, development of the democratic 
principles of the Soviet justice’, It is the main 
characteristic of the Soviet judicial system 
that the entire judiciary is elective under 
the Articles 105 109. The whole court system 
is composed in the pattern which may be 
compared toa pyramidical structure. At the 
apex is the Supreme Court of the U. 8. 8. R., 
the highest judicial organ, and which occu- 
pies a luminous position in the Soviet Court 
System. It is the only court which has 
the monopoly of and is empowered to issue 
rules having general binding effect. The 
Courts in the U. S.S. R. follow the general 
hierarchical pattern of Soviet organs, of 
which the centre is the be-all and end-all 
having the sole power to supervise and direct 
the lower ones. 

Justice in the Soviet Union is thus ad- 
ministered in accordance with the law 
prescribed by the U.8.8. R. and Union and 
Autonomous Republics, ' 

The following. are the main features of 
the court system in the U. 8, 8. R. :— 

(1) Cases are examined and heard collec- 
tively in courts. 

(2) Cases are examined in courts of 
original jurisdiction by appointing a judge and 
. two lay Assessors. 

(3) Appeals and protests are examined 


in the judicial collegiate of a higher court 
by three of its members. 

(4) The plenary session of a court exa- 
mines cases with at least two-thirds of itd 
members present. 

In deciding all cases which deserve 
original consideration the Russians use one 
judge and two lay assessors. The 
and assessors have equal 


judges 

rights and give 
their verdicts by taking a simple majority 
vote of the court, i. e., two out of the three 
as mentioned above. Any citizen of the 
U. 8. 8. R. who enjoys the right of franchise 
and has attained the age of 25 is eligible 
for election of judge or Jay assessor. As 
before the judges of lower courts are elected 
districtwise on the basis of universal, direct, 
equal and secret The new law 
has extended the judge’s term of office to 
b years instead of 3 as was provided in 1938 
law. The election of People’s Assessors which 


was hitherto done in the same way as the 


suffrage. 


election of judges are now elected at general 
meetings of office workers and peasants at their 
place of work or residence and by members of 
the armed services in their units for a term of 
2 years. The lay assessors who are employecs 
in some factory or office retain their jobs 
and enjoy the same remuneration as they are 
entitled to draw in their respective factory or 
office, as the case may be. Those lay assessors 
who are not employees of any factory or 
office are recompensed to the extent pres- 
cribed by the legislation of the Union 
Republics, Those of the higher courts are 
elected by the appropriate authority ih 
accordance with the direction of a particular 
party unit. There is no difference between 
the judges and assessors save and - except 
something which is very minor. The main 
difference between judges and lay assessors 
is not in the qualifications or training but 
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in duration of service, since judges serve 
throughout the full term for which they 
are elected while lay assessors serve usually 
‘not more than two weeks a year subject to 
-a case which may last for a longer period. 

With the aim of strengthening closer and 
strong ties between the people and logal 
organs, all courts in the Soviet Union, namely 
Regional, territorial and city courts and the 
courts of Autonomous Regions and National 
Areas are bound to submit account to the 
Soviets of Working People’s Deputies, and 
the Supreme Courts of the Union and Auto- 
nomous Republics are accountable to the 
Supreme Sovicts of the Union and Auto- 
nomous Republics respectively. Tho Supreme 
Court of the U.8.8 R. are also accountable to 
the Supreme Soviet of the U.S.S.R. and in 
the periods between sessions to the Presidiums, 
It is a novel idea of the judicial system of 
the U.S.S.R. that judges or lay assessors are 
lable to be recalled and deprived of their 
authority only by their electors or by the 
body electing them or if they are legally 
convicted, but they will not, in any case, be 
arrested or dismissed by any criminal court 
without the prior permission of the Supreme 
Soviets. 


(a) The Supreme Court 

Unlike the Supreme Court of India the 
Supreme Court of the U.S.S.R. 18 elected by 
the Supreme Soviet for a term of five years. 
The Supreme Courts of the Union Republics 
andthe Supreme Courts of the Autonomous 
Republics also are elected by their supreme 
soviets for-a period of 5 years. And the 
Soviets of Territories, Regions, Autonomous 
Regions and Areas similarly elect the court 
for the same period of time.. In the pyrami- 
dical structure of the court system in the 
U.S.S.R. the lower courts are called people’s 
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courts, which aro directly elected on the basis 
of adult franchise for a period of two years. 
Besides there are Military Tribunals which are 
also treated as courts of the U.S.S.R. The 
legal bodies with some specific duties which 
functioned on the railways and inland waters 
have been aboli- 
shed under the new law of 19€8 and thus 
it has been able to do further 
and simplification of Soviet judicia' system 
with a view to forming a strong basis of Soviet 


as enumerated in 1938 law 


unification 


legality. 

It is the credit of the Soviet leaders that 
they have been able to combine the will of the 
Executive with that of the judiciary. Though 
Article 112 says that “the judges are inde- 
pendent and subject only to the law’, in 
practice it is observed thatthe judges are 
loyal members of the Communist Party and 
therefore their judgments cannot but reflect 
the will of the Communist Party. But then 
it would be remembered ‘‘that Soviet legal 
theory rejects the theory of separation of 
powers, and the doctrine of the dictatorship 
of the implies that all state 
organs, executive and 


proletariate 
legislative judicial, 
must reflect and carry out what is supposed 
to be the will of the proletariate.’’ 

With a view to fulfilling the Lenin Doctrine 
of mass participation in the organization and 
work of Soviet Court, People’s Court has 
come in the forefront in the U.S.S.R. It 
deals with local disputes of a relatively simple 
character, and also the cases of somewhat 
complex nature and in all matters affecting 
public policy give direction. These courts are 
-composed of one judgeand two Jay assessors 
in each case, for a term of two years. 

The Supreme Court of the U.S.S.R. is the 
highest judicial organ in the Soviet Union. 
The Supreme Court of the U.S.S.R. is a large 
body, consisting of about sixty-eight judges, 
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The court has a number of sections cach 
The 
Court, inter alia, consists of a chairman, 


_ dealing with a particular type of cases. 


deputy chairman, the members of the Supreme 
Court of the U.S.S.R. and peoples’ assessors 
elected by the Supreme Soviet of the U.S S.R. 
and also representatives of the Supreme Courts 
of the Union Republics who hold office of 
members of the Supreme Court of the U 8.8.R. 
‘The Supreme Court is charged with the 
“supervision of the judicial activities of all 
the judicial organ” in the state. It has 
power to review division of the courts of 
the Union Republics, and of other lower courts. 
Precisely the following are the functions of 
the Supreme Court of the U.S.S.R. 

(a) “the court collegium for civil cases, 

(b) the court collegium for criminal cases. 

(c) the military collegium. 

(d) the plenary session of the Supreme 

Court of the U.S.S.R.” 

Unlike the Indian Supreme Court the 
Snpreme Court of U.S S.R. does not advise 
the Supreme Soviet on all matters concerning 
the unconstitutionality of its own component 
states, etc. All responsibility regarding ‘the 
constitutionality rests on the Presidium It is 
this body, therefore, which finally decides whe- 
ther a state law is inconsistent with any union 
law. “In reality, of course, it is the Polit- 
bureau which controls the decisions of the 
Presidium in all impoftant matters relating 
to the interpretation of laws.” 


Superior Courts in Union Republics 
In the Soviet judicial system the number 
of superior courts are: the Supreme-Court of 


— 7 


kr A 


the Union Ropublics, the Supreme Courts of 
the Autonomous Republics, 
territorial. 


regional and 
Their number and exact character 
differ according to the area within which they 
function. Theterm ofthe members of each 
superior courts are 5 years. All special courts 
and the system by which case could be 
examined, heard and settled otherwise were ; 
abolished under the new Jaw and the Supreme 
Statute 


is an 


Soviet in 1955 approved of the 


of Procuratorial Supervision wbich 


| exlremely “imporlant measure designed to 


reinforce Socialistic legality”. 


Some Special features oí the Soviet 
Judicial System 

1. Every citizen is equal in the eye of law 
irrespective of their “social, property, and offi- 
cial status, their nationality, race or religion,” 

2. Entire judiciary is elective. 

3. Cases, except very few in number, 
are -examined collectively and the door of 
Court is open to all. 

4. Under Article 110, judicial 
dings are conducted in the native language 
and the language of a majority of inhabitants 
in the district (in the case of district or 


procee- 


city ) and persons who do not follow the 
languages in the area nre also provided with 
an interpreter. 

5. Under Article 111 of the Constitution 
the self defence is guaranteed 

6. Corrective and re-educating measures 
of the detainees and guilty persons, by the 
Supervisory Commissions set up by the 
Executive Committees of the Soviets. 

7. Participation of Procurator in a trial, 


‘ex post facto’ LEGISLATION 


By 


BIMAL KUMAR DATTA 
( Ex-Student ) 


“There isa great and apparent difference 

between making an unlawful act lawful ; 

and the making an innocent action crimi- 

nal, and punishing it as a crime.’’1 

The ‘celebrated and judicious Sir William 
Blackstone’ in his commentaries denouncing 
the method of ‘making an innocent action 
criminal’ considers, 
unreasonable method...... 
which is called making laws ex post facto ; 
when after an action (indifferent in itself) is 
committed, then for the 
first time declared it to be a crime, and 
inflicts punishment upon the person who 
committed it.”2 The authors of the ‘‘Federa- 
list” have attacked such form of legislation 
and condemned the same as ‘‘are contrary 
to the first principles of the social compact, 
and to every principle of sound legislation.’’3 

“It manifestly shocks our sense of justice”, 
says Herbert Broom,4 ‘that an act legal 
at the time when it was done should be 
made unlawful by a new enactment; and 
the injustice and impolicy of ex post facto or 
retrospective most apparent 
in the case of new criminal laws”. 


“ _..a more 


the Legislature 


legislation is 


“Retrospective criminal legislation’’, Pro- 


1. Mr. Justice Chase in Calder V. Bull. 


2, Blackstone, commentaries, Vol. I, 6. 46, see also, 
Phillips V. Eyre (1871) 6 Q.B.D.1 (23), 


3. Federalist, Article No. XLIV—By Madison, p. 307. 


4, Herbert Broom, A selection of Legal Maxims, 10 I 


Ed. 1939, pp. 357-58. 


fessor Banerjee rightly observes,5 “is not 
merely objectionable in principle, but it is also 
exceedingly, liable to abuse. Criminal legis- 
lation in particular should be prospective, 
and not retrospective, in its operation.’’ 

The constitution of the United States 
of America has prohibited any 
facto’ legislation either by the Congress under 
Clause (3) of Section 9 of Article 1, in the 
words, namely — 

(“NƏ tae 
passed” or by any State Government under 
Clause (1) of Section 10 ofthe same Article 
in the words, as follows ; 

“No State shall... 
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‘ex post 


ex post facto law shall be 


pass any..... ex post 
facto law......... 
The purpose and the reason of prohibiting 
any ‘ex post facto’ legislation by expressed 
provisions of the Constitution, Professor 
Willis in his Constitutional Law considers : 
“the guarantees to be considered in this 
Chapter are those intended to protect 
people against the criminal procedure 
of Government. These guarantees were 
obviously placed in the Constitution 
in order to protect the innocent against 
excessive civil punishments and illegal 
convictions, but they have often been 
used by the guilty as devices to escape 
conviction. Yet the need of protecting 


5. Prof. D N. Banerjee, in his article “Some Aspects 


of our Constitution’? m the Modern Review for 
April, 1956. 
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the innocent is so great that these guar. 
antees are undoubtedly necessary, and 
if anything is done about them it should 
be in the some 
of the technicalities so as to make them 
protect the innocent more andthe guilty 
less than-they have in the past. The social 
interest protected by them is ostensibly 
the social interest in personal liberty. How. 
ever, the social interest in political institu- 
tions is also thereby protected. Historically 
the- reasons for these guarantees were the 
harshness of early criminal procedure, the 
severity of early punishment’ which gener- 
ally punished with death, and the fact 
that political opponents were by the 
English government punished for political 
crimes. While some of these English 
practices have been discontinued in the 
United States, others have not been. 
the danger of their 
recurrence, and the suffering and misery 
arising from them isso great that such 
fafeguards are 


direction of removing 


There is always 


needed out of an over- 
abundance of caution in order to protect 
the innocent.” 8 
The term “ex post facto’ means, literally 
from what is done after words. ‘Mr. Justice 
Chase of the Supreme Court of the United 
States of America in Calder V. Bull? explained 
the meaning of the term and declared the 
prohibition (in respect of ex post facto law) 
was not to embrace all retrospective laws 
or laws governing or controlling past transac- 
tion,’ but meant to apply to ‘any new punitive 
measure to a crime already consummated 
to the detriment or material disadvantage of 
tha wrongdoer.’ | 
6, Willis, Constitutional Law of the United States, 
p. 514, 


7, Calder V. Bull, Supreme ‘Court of the United 
States, 1798, 3 Dall. 386, IL Ed. 648, see Dadd 
Cases on Constitutional Laws—pp. 1358-62, 
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“The prohibition (against ex post facto 
laws) in the letter, is. not to pass any law 
concerning and after the fact ; but the plain 
and obvious meaning and intention of the 
prohibition is this, that the Legislatures 
of the several States shall not pass laws, 
after a fact done by a subject or citizen, 
which shall have relation to such fact, and 
shall punish him for having done it. The 
prohibition considered in this 
additional bulwark in favour of personal 
security of the subject, to protect his person 
from punishment by legislative act, having 
a retrospective operation. I do not think it 
was inserted to secure the citizen in his 
private rights, of either property or contracts. 
The prohibition not to make anything but 
gold and silver coin a tender in payment 
of debts, and not to pass any law impairing 
the obligation of contracts, were inserted 
to secure private rights; but the restric- 
tion not to pass 
was to secure the 


light, is an 


any ex post facto law 
person of the subject 
from injury or punishment in consequence 
of such law.” 

“I will state’, Mr. Justice Chase then 
proceeded, “what laws I consider ex post 
facto laws, within the words and the intent 
of the prohibition. Ist, Every law that makes 
an action done before the passing of the law, 
and which was innocent when done, criminal ; 
and punishes such action. 2nd, Every law 
that aggravates a crime, or makes it greater 
than it was, when committed. 8rd, Every 
law that, changes the punishment, and 
inflicts a greater punishment than the law 
annexed to the crime, when committed. 
4th, Every law that alters the legal rules 
of evidence, and receives less or different 
testimony than the law required at the timo 
of the commission of the offence, in order to 


convict the offender. All these and similar 


104 4 i 2 
laws are unjust and 
ssive’’,8 

- He continued :9 


manifestly oppre- 


“In my opinion, the true distinction is 
between ex post facto laws and _ retros- 
pective laws. Every ex post facto laws 
| but 
every retrospective law is not an ex post 
facto law ; the former only are prohibited, 
Every law that takes away or impairs 
rights vested agreeably to existing laws is 
retrospective and is 


must necessarily be retrospective ; 


generally unjust 
and may be oppressive; and it is a good 
general rule that a Jaw should have no 
retrospect ; but there are cases in which 
laws may justly and for the benefit of 
the community, and also of individuals, 
relate to a ‘time antecedent to their 
commencement ; as statutes of: oblivion 
or of parden. ‘They are certainly restros- 
pectivo and literally both concerning, 
and after, the facts committed. But I 
do not consider any law ex post facto, 
within the prohibition that mollifies the 
rigour of the criminal law; but only 
those that create or aggravate the crime ; 
or increase the punishment or change the 
rules of evidence for the purpose of 
conviction. Every law that is to have an 
operation before the making thereof, as 


to commence at an antecedent time; or to 


8. It may, perhaps, be interesting to note here, that 
Cooley in his Constitutional Law, alter referring to 
the observation of Mr. Justice Chase relating to 
"ex post facto’ laws has added two more classes to 
the fou classes enumerated above : 

“Sth. Every law which, assuming to regulate civil 
rights and remedies only, in effect imposes a 
penalty o the deprivation of a right for something 
which when done was lawful. 
“Oth Every law which deprives persons accused of 
crime of some lawful protection to which they have 
become entitled; such as the protection of a 
former conviction or acquittal, or of a proclamation 
' of amnesty (State V. Keith, 63 N.C. 140). 


9, Chase J. in Calde V. Bull, 
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suve time from the statute of limitations ; 

or to excuse acts which unlawful, and 

before committed, and the like, 18 restros- 
pective. But such laws may be proper or 
necessary, as the case may be.” 

It, therefore, appears from the above 
observation of ‘Chase J. that the prohibition 
in respect of ‘ex-post facto laws’ shall em- 
laws of criminal 


brace all retrospective 


- nature’ those imposes a punishment for an 


act which was not punishable at the time it 
was committed, or makes an act crime which 
was not unlawful when committed, or aggra- 
vates a crime than when it was committed 
or imposes an additional punishment to that 
then prescribed, or changes, the rules of 
evidence by which less or different testimony 
is sufficient to convict than was then required. 
It further decided a most vital and important 
controversy on the question that whether 
‘the terms, ex post facto laws, in a compre- 
hensive sense, embrace all retrosprctive laws 


. or laws governing or controlling past transac- 


tions, whether they are of civil or criminal 
nature’—which according to Professor Wills, 
“It was undoubtedly the intention of the 
framers of the constitution to make the 
ex post facto clause apply to civil as well as 
to criminal legislation, but in an early case 
(Chase J., in Calder V. Bull. 1798) the United 
States Supreme Court followed the English 
usage and confined it to penal statutes. This 
decision was undoubtedly historically inaccu- 
rate, but it settled the law in the United 
States and has been followed ever since,’’10 
But “by later decisions”, Professor Will- 
oughby says in his constitutional Law of the 
United States, “this definition of ex post facto 
legislation (of Chase J. in Calder V. Ball) has 


10, Willis, Constitutional Law of the United State 


p. 515, 
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been broadened so as to include all laws which 
any way operate to the detriment of one 
accused of a crime committed prior to the 
enactment of such laws.”11 — 
The Jurists in the later cases have found 
fault with the -term ‘different testimony’, 
as used in the forth proposition regarding ‘ex 
poŝt facto Jaws’ given by Chase J., and which 
has received some qualifications. 
“A statute belongs to that class (ex post 


facto laws) which by its necessary operation 
and ‘in its relation to the offence, or its conse- ` 


quences, alters the situation of the accused to 
his disadvantage.’ Of course, a statute is not 
of that class unless it materially impairs the 
right of the accused to have the question of 
his guilt determined according to the law as it 
was when the offence was committed. And, 
therefore, it is well settled that the accused is 
not entitled of right to be tried in the exact 
mode, in all respects, that may be prescribed 
for the trial of criminal cases at the time of 
the commission of the offences charged against 
him.” —This was the observation of Harlan J., 
in Thompson V. Utah.12 In this case 
‘Thompson was charged with grand larceny, 
committed while Utah was a territory, and 
after having been found guilty, was granted 
`a new trial; The second trial was held after 
Utah became a state, and he was found guilty 
by a jury of eight jurors, this number being 
prescribed by the new Utah Constitution. 
His objection to the Constitutionnlity of this 
was overruled in the State Courts, this writ of 
error was taken. 1 3 
Mr. Justice Harlan observed.1 4 





11, Willoughby, The Constitutional Law of the United 
States, Vol. II, 2nd. Edn., p. 1135. 


12 Thompson V. Utah, Supreme Court of the United 
States, 1898. 170 V. S 343. 185. Ct. €20, 42 L. Ed. 
1061.See.Dodd—cases on Constn] Law--pp. 1362-64. 


13, See Dodd, cases on Constitutional Law, n, 1362. 
14. Ibid, p. 1362. ` 
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“As the offence of which the plaintiff in 
error was convicted was a felony, and as, by 
the law in force when the crime was commit- 
ted, he could not have been tried by a jury of 
less number than twelve jurorg, the question 
is presented whether the provision in the 
Constitution of Utah providing for a jury of 
eight persons in courts of general jurisdiction, 
except in capital cases, can be made applicable 
to a felony committed within the limits of the 
state while it wasa territory, without bring- 
ing that provision into conflict with the clause 
of the Constitution of the United States 
prohibiting the passage by the State of an ex 
post facto law.” 

‘He continued.’15 ` 
“Now, Thompson’s crime, when committed, 
was punishable by the territory of Utah 


“proceeding in all its legislation under the 


sanction of and in subordination to the autho- 
rity of the United States. The Court below 
substituted, as basis of judgment and 
sentence to imprisonment in the penitentiary, 
the unanimous verdict of eight jurors in place 
of a unanimous verdict of twelve. It cannot, 
therefore, be said that the Constitution of 


_ Utah, when applied to Thompson’s case, did 


not deprive him of a substantial right in- 
volved in his liberty, and did not materially 
alter the situation to his disadvantage. If, 
in respect to felonies committed in Utah while 
it was a territory, it as competent for the 
state to prescribe a jury of eight persons, it 
could just as well have prescribed a jury of 
four or two, and, perhaps, have dispensed 
altogether with a jury, and provided for a 
trial before a single judge. ’ 


“In our opinion”, he further continued,16 
‘the provision in the Constitution of Utah 


a — 


15, Ibid., p. 1363. 
16. Ibid., p. 1363. 
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providing for the trial in courts of general 
jurisdiction of criminal cases, not capital, by a 
jury composed of eight persons, is ex post facto 
in its application to felonies committed before 
the territory became a State, because, in 
respect of such crimes, the Constitution of 
the United States gave the accused, at the 


time of the Commission of his offence, the 


right to be tried by a jury of twelve persons 
and made it impossible to deprive him of 
his liberty except by the unanimous verdict 
of sucha jury”. 

“But, so far as mere modes of procedure 
are concerned”, Cooley, in his Treatise on 
Constitutional Limitations!7, says, “a party 
has no more right, in a criminal than in a civil 
action, to insist that his case shall be disposed 
of under the lawin force when the act to 
be investigated is charged to have taken 
place. Remedies must always be under the 
control of the Legislature, and it creates 
endless confusion in legal proceedings if every 
case was to be conducted only in accordance 
with the rules of practice and heard only by 
the courts in existence when its facts arose. 
The legislature may abolish and 
create new ones, and it may prescribe 
altogether different modes of procedure in 
its discretion, though it cannot lawfully, we 
think, in so doing dispense with any of those 
substantial protections with which the 
existing law surrounds the person accused of 


courts 


crime.”’ 

This view of Cooley was taken by the 
Supreme Court of the United States in Kring 
Vs. Missouril8 and Harlan J. quoted it while 
discussing whether an accused had the right 
to be tried in the exact mode which was 
prescribed at the time of commission of the 


17. Gooley, A Treatise on the Constitutional Limitations. 
18. 107 U.S, 221 
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offences charged against him. In Hopt Vs. 


Utah1® it was held that no one had a vested 
right in mere modes of procedure, and that 
it was for the State, upon grounds of public 
policy, to regulate procedure at its pleasure : 
“Statutes which simply enlarge the class of 
persons who may be competent to testify in 
criminal cases are not ex post facto in their 
application to prosecutions for crimes commi- 
tted prior to their passage; for they do not 
attach criminality to any act previously done 
and which was innocent when done; nor 
aggravate any crime theretofore committed ; 
nor provide a greater punishment therefor 
than was prescribed at the time of its 
commission ; nor do they alter the degrees, 
or lessen the amount or measure, of the proof 


' which was made necessary to conviction 


when the crime was committed,” 20 

It was also held, that a statute which 
deprived the accused a substantial right 
granted to him by the law in force at the 
time to which his guilt related was ex post 
faoto in its nature and operation, and that 
legislation could not be sustained simply 
because, ina general sense, it might be said 
to regulate procedure. Again in Duncan Vs. 
Missouri21, the Supreme Court observed that 
statutcs regulating procedure, left untouched 
all the substantial protections with which 
existing law surrounded the person accused 
of crime, were not, within the constitutional 
inhibition of ex post facto laws. Harlan J., 
in delivering the judgment in Thompson V. 
Utah, above cited, remarked that the diffi- 
culty was not so much as to the soundness 
of the general rule that an accused had no 
vested right in particular mode of procedure 


19. 110 U.S, 574. 
20. Ibid. 
21. 152 U.S, 378, 
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usin determining whether particular statutes 
by their operation took from an-~accused any 
right that was regarded, at the time of the 
operation of the Constitution, as vital for 
the protection of life and liberty, and which 
he enjoyed at the time of the- Commission 
of the offence charged against him;22 

In Thompson V. Missouri23 the question 
arose whether a State statute authorizing the 
comparison of disputed handwriting with 
any writing proved to be genuine- is ex post 
facto law in its application to crimes previ- 
ously committed, as altering the legal rules 
of evidence in existence at the time of the 
commission of the offence. 

“Thompson (in Thompson Vs, Missouri, 
above cited ) was indicted for murder in 1894, 
the evidence against him being wholly circu- 
mstantial, 
authorship of a prescription for strychnine 
and of a letter addressed to a church organist. 
Thompson denied that he had written either, 
and at the first trial certain letters written 
by him to his wife were admitted in evidence 
for comparison with the writing in the other 
documents. Thompson was convicted, but 
a new trial was 


One issue of fact concerned the 


ordered on ‘appeal; the 
Missouri Supreme Court holding that the 
letters to his wife were erroneously admitted 
in evidence. Subsequently, in 1893, the 
legislature passed an Act permitting anch a 
comparison to be made. At the Second 
trial in 1896 the letters were again used 
in evidence, Thompson was again con- 
victed, and the conviction was affirmed on 
appeal.” 24 


22. 170 U.S. 343. 

23. Thompson V. Missouri, Supreme Court of the 
United States, 1898. 171 U.S. 380, 185. Ct. 922, 

° 43 L. Ed. 204. See Dodd, Cases on Constitutional 

Law—p p. 1364-1368. 


24, Dodd, Cases of Constitutional Law—p. 1864. 
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The contention of the accused was, “ag 
the letters to his wife were not, at the time 
of the oommission of the alleged offence, 
admissible in evidence for the purpose of 
comparing them with other writings charged 
to be in bis handwriting the subsequent 
statute of Missouri changing this rule of 
evidence was ex post facto when applied to. 
his oase.” 

Harlan J. ob erved that, the position of 
the accused found apparent support in the 
general language used in some opinions, viz., 
the fourth proposition of Chase J. in Calder 
V. Bull, above cited, regarding the definition 
of ex post facto laws, namely, “4th, Every 
law that alters the legal rules of evidence, 
and receives less or different testimony 
than the law required at the time of the 
Commission of the offence in order to convict 
the offender”, and he applied the principles 
announced in Kring V. Missouri and Hopt 
V. Utah, both cited above, ‘without attaching 
undue weight to general expressions in them 
that go beyond the questions necessary to 
be determined’ : I 

“Any statutory alteration of the legal 

rules of evidence which would authorize 

conviction upon less proof, in amount or 
degree, than was required when the offence 
was committed, might, in respect of that 
offence, be obnoxious to the constitutional 
inhibition upon ex post facto laws. But 
alterations which do not increase the 
punishment, nor change the ingredients 
of the offence, or the ultimate facts 
r necessary to establish guilt, but, leaving 
untouched the nature of the crime, ard 
the amount or degree of proof essential to 
conviction, only remove existing restric- 
tions upon the competency of certain 
classes of persons as witnesses, relate to 
modes of procedure only, in which no 


`v 
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one: ean be said to have a vested right, 
and which the State, upon grounds of 
public policy, may regulate at pleasure. 
Such regulations of the mode in which 
the facts constituting guilt may be placed 


` ` before the jury can be made applicable 


25, 
26. 


to prosecutions or trials thereafter had, 
without reference to the date of the 
Commission of the offence charged’’25. 

He, therefore, observed26. I 

« | ..The Statute of Missouri relating to 
the comparison of writings is not ex post 
facto when applied to prosecutions for 
‘crimes committed prior to its passage. 
If persons excluded upon grounds of 
public policy at the time of ‘the commi- 
ssion of an offence, from testifying as 
witnesses for or against the accused, may, 
in virtue of a statute, become competent 
to testify, we cannot perceive any ground 
upon which to hold a statute to be ex 
post facto which does nothing more than 
admit evidence of a particular kind in 
criminal case upon an issue of fact which 
was not admissible under the rules of 
evidence as enforced by judicial decisions 
at the time the offence was committed. 
The Missouri Statute, when applied to 
this case, did not enlarge the punishment 
to which the accused was liable when his 
crime was committed, nor make any act 
involved in his offence criminal that was not 
criminal at the time he committed the mur- 
der of which he was found guilty. It did not 
change the quality or degree of his offence. 
Nor can the new rule introduced by it be 
Certainly 
not só unreasonable as materially to affect 
the substantial r.ghts of one put on trial 


characterized as unreasonable, 


——— — — —wr 


Ibid. 


Ibid. 


for crime. The statute did not require 
Jess proof, in amount or.degree’, than 
was required at the time of the commi- 
ssion of the crime charged upon him. If 
left unimpaired the right of the jury to 
determine the sufficiency or effect of the 
evidence declared to be admissible, and 
did not disturb the fundamental rule that 
the State, asa condition of its right to 
take the life of an accused, must overcome 
the presumption of his innocence; and 
establish his guilt beyond a reasonable 
doubt. Whether he wrote the presorip.ion 
for strychine, or the threatening letter to 
the church organist, was left for the jury; 
and the duty of the jury, in that partı- 
cular, was the same after as before the 
The statute did 


nothing more than remove an obstacle 


passage of the statute. 
arising out of a rule of evidence that 
withdrew from the consideration of the 
jury testimony which, in the opinion of the 
legislature, tended to elucidate the ultimate 
essential fact to be established, namely, 
the guilt Nor did ‘it 
give the prosecution any right that was 
denied to the It. placed the 


of the accused. 


accused. 


- State and the accused upon an equality, 


for the rule established by it gave to each 
side the right to have disputed writings 
compared with writings proved to the 
satisfaction of the judge to be genuine, 
Each side was jary 


upon the question of the genuineness of 


entitled to go .to 


the writing upon which the prosecution 
relied to establish the guilt of the accused. 
It is well known that the adjudged cases 
have not been in harmony touching the 
rule relating to the comparison of hand- 
writings, and the object of the legislaturg, 
as we may assure, was to give the jury 
all the light that could be thrown upon 
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an issue of that character. We cannot 
adjudge that the acoused had any vested 


right in the rule of evidence which obtained - 


prior to the passage of the Missouri statute, 
nor the rule established by that statute 
entrenched upon any of thé essential rights 
belonging to one put oA trial for a public 
offence. Of course, we are not to be under- 
stood as holding that there may not be such 
a statutory alteration of the fundamental 
rules in criminal trials as might bring the 
Statute in conflict with the ex post facto 
clause of the Constitution. If, for instance, 
the statute had taken from the jury the 
right to determine the sufficiency or effect 
. OÍ the evidence which it made admissible, 
a different question would have been 
presented. We mean now only to adjudge 
that the statute is to be regarded as one 
merely regulating procedure, and may be 
applied to crimes committed prior to its 
passage without impairing the substantial 


guaranties of life and liberty that one ` 


secured to an accused by the Supreme law 

of the land’’,27 

So far we have.studied the extent of ‘ex 
post facto’ clause on the procedural change 
and the changes in the rules of evidence made 
afterwards the Commission of the offence we 
may come to the conclussion that an accused 
person does not have aright to be tried in all 
respect in accordance with the law inforce 
when the crime charged was committed,—the 
mode of procedure may be changed so Jong 
as the substantial rights of the accused are 
not curtailed: ‘as long as the measure of 
proof necessary to convict is not enlarged, 
the rule is not violated ; changes therefore 
can be made in the rules affecting the 
gompetency of witness or the admissibility 


27. Ibid. 


Peek28, 


ment. 


29. 


of evidence’ ; and next we propose to examined 
how far the laws which 
ner and nature of punishment to be inflicted 
for an act committed before the passage of 
the Jaw fall within the inhibition of the clause. 


change the man- 


Chief Justice 
said : 


Marshall in Fletcher Y. 
“An ex post facto law is one which 

renders an act punishable in a manner in 

which it was not punishable when it was 

committed.” 

“Tf an act, when committed, was punish- 


able by thirty days’ imprisonment, a subse- 


quent law changing the punishment’ for the 
act to thirty stripes or to thirty dollars fine 
would be plainly ex post facto, for when 


the act was committed it was not punishable 
in that manner, and in view of the Constitu- 


tional prohibition of ex post facto Jaws, the 
case would be precisely the same as if the act 


had not been punishable at all when commi- 
tted.”’ 
ment in the manner than it waa punishable 


But a law which increases the punish- 


at the time of its commission shall be ex post 


facto, notwithstanding the fact that the new 
law does not change the manner of punish- 


It is, because, the effect of the law is 


to impose a greater or additional punishment 


than was prescribed for at the time of its 


commission. 


Again, a law, the effect of which is simply 


to reduce or diminish the punishment which 


was prescribed for when committed, shall not 


be ex post facto, because the law does not 
inflict any new or additional punishment. It 
simply reduces the punishment. 2 9 


But the case is different with when the 
effect of the law is to change the punishment 


28. Supreme Court of the United States, 1810. (6 


Cranch 87 ). 


Shepherd V. People. See Dodd — Cases on Cons- . 
titutional Law, p p. 1368-71, 
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from death to imprisonment for life with hard 
labor, where it is said, the new punishment 
is more mercyful, 
thau the former, In Shepherd V. People30 it 
was held that imprisonment for life at hard 
labor was entirely different kind or 
manner of punishment from punishment by 
death: “‘..... ...,...the moral or philosophical 
disquisition as to whether imprisonment for 
life at hard labor is better or more desirable 
or less severe than death, has really nothing 
to do with the question whether the Act of 
1860 (this Act prescribed for life imprisonment 
at hard labor for a particular offence for 
which punishment was death prior to the 
passage of this Act), assuming that it was 
intended to havea ee operation, 


an 


is, 80 far, ex post facto or not. gie 

The Act of 1860 entirely ger ‘hie eebe 
ment for arson in the first degree. It changed 
it from death to imprisonment for life. The 
two punishments have no eliments in common. 
If it should held that the Act ‘of 1860 merely 
diminished the punishment with which the 
prisoner’s crime was punishable when commi- 
tted, because imprisonment for life at hard 
labor is generally considered a more lenient 
punishment than death, one which the orimi- 
nal would prefer to suffer, then it could be 
held that alaw changing the punishment of 
an act from imprisonment for a certain number 
of days or months to a fine, or’ from a certain 
number of strips to imprisonment for a cer- 
tain number of days, was not ex post facto, 
because the court might think the new punish- 
ment more lenient than the old, or that the 
criminal would prefer to suffer the new 
punishment. Indeed, as I have before said, 
if you depart from the principle that a law is 
ex post facto because it punishesthe offence 


30, Ibid, 


desirable and less severe . 


passage of the Act: 
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in a different manner, or by a different kind 
of punishment, than it was punishable with 
when committed, the question whether the 
law is ex post facto, is left judicial discretion ; 
for a decision of the question must depend 
upon the opinion of judges, asta whether 
the new punishment is more severe than the 
old, or whether the new punishment would or 
would not generally be preferred by criminals 
to the old. The construction of constitutional 
limitations should be left as little as possible 
to either legislative or judicial discretions. 
My conclusion is, then, that the provisions 
ofthe Act of 1860, changing the punishment 
of arson in the first degree, were intended 
to apply only to offences thereafter commit- 
ted; but if it should be held otherwise, then 
that those provisions are ex post facto and 
void, so far as they were intended to apply to 
a crime of arson in the first degree, committed 
before the passage of the Act.*31 

In the cases of the Statute, the intention of 
which is to inflict a heavier penalty for a 
second or subsequent offences committed 
after the passage of the Aut where the earlier 
offences were committed before the passage 
ofthe Act, such an Act shall not be held 
ex post facto. The contention which is said 
to have put forward on behalf of the accused 
is that a statute which defines as a habitual 
criminal one who has been twice convicted 
of a crime, and for subsequent offences, 
provides a more severe penalty than would 
otherwise be impossible, is ex post facto in 
its operation when the earlier offences were 
committed prior to the passage of the Aot. 
In McDonald Vs. Massachusetts32 it was 
held that the additional penalties applied to 
the subsequent offences committed after the 
“The punishment is for 


31. Ibid. 
32. 180 U.S 31], 
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the new crime only butis the heavier if he 
is a habitual criminal”. 

Again, it is held that it shall be the 
proper exercise of the police power of tho 
State in the effort to protect its citizens to 
passany law declaring that no person after 
the conviction of a felony shall be engaged 
in the State. 
Such a law which declares the disqualification 
to practise medicine, is not in the nature of 
a penalty additional to that provided by a 
criminal law in force atthe time the crime 
was committed and is not ex post facto. 
In Hawker Vs. New York.33 Hawker had 
been convicted of the crime of abortion in 
New York in 1878 and sentenced to ten years 
in prisonment. A New York statute of 1893, 
amended in 1895, made it a misdemeanor for 
any person to practise medicine after convic- 
tion of a felony. Hawker was convicted 
under this statute. The single question 
which appeared was as to the constitutionality 
of the State statute when applied to one 
who was once convicted ofa felony prior to 
the enactment of the statute. And it was 
contended that Hawker was tried, convicted 
and sentenced for a criminal offence and 
suffered the punishment pronounced: ‘The 
legislature had no power to thereafter add to 
that punishment. The right to practise 
medicine is valuable property right. To 
deprive a man of it is in the nature of punish- 
ment, and, after the defendant has once 
fully atoned for his offence, a statute impo- 
sing this additional penalty is one simply 
increasing the punishment for the offence. 
and is ex post facto.34 The Court, however, 
declined to accept the contention and was of 
opinion that the opposite argument which 


in the practice of medicine 





33, 170 U.S, 189. 
34, Ibid, 


was put forward by the counsel for the 
State namely ,— 
‘Within the acknowledged reach of the 
policy power, a State may prescribe the’ 
qualifications of one engaged in any 
business so directly affecting the lives and 
health of the people as the practice of 
medicine. It may require both qualifica- 
tions of learning and of good character, 
and, if it deems that one who has violated 
the criminal laws of the State is not 
possessed of sufficient good character, it 
can deny to such a one the right to 
practise medicine, and, further, it may 
make the record of a conviction conclusive 
evidence of the fact of the violation of the 
criminal law, and the absence of the requi- 
site good character’’— 
wag the more applicable, and must control 
the answer to that question: “No precise 
imits have been placed upon the police power 
of the State and yet it is clear that legislation 
which simply defines the qualifications of one 
who attempts to practise medicine is a proper 
exercise of that power. Care for the public 
health is something confessedly belonging to 
to domain of that power. The physician is 
one whose relations to life and health are of 
the most intimate character.” 35 
The Court further continued : 
“But if a State may require good character 
as a condition of the practise of medicine, 
it may rightfully determine what shall be 
the evidences of that character .......... 
‘The nature and extent of the qualifications 
required must depend primarily upon 
the judgment of the State as to their 
necessity.’ 36 
Another point emerges in this connection 


35, Ibid. 
36, Ibid, 
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that, a. statute, though not penal in form, 
prescribes the test oath after the Civil War, 
where by office holders, teachers, or preachers 
were required to swear that they had not 
participated in the Rebellion, in other words, 
the effect of which is to inflict a penalty upon 
persons for past acts, such as, to impose 
disqualification upon those who joined the 
Civil War and had been guilty of part dis- 
| loyalty from engaging in the profession of 
teaching or practising, and from acting as 
managers or directors of corporations shall be 
ex post facto. In Cummings V. Missouri,37 
it was held that such past conduct had no 
bearing upon present fitness to act in buch 
capacities and that the retrospective quali- 
fications for offices were not proper exercise 
of the police power of the State, were merely 
in the nature of penalties and were ex post 
facto, 

But in Boyd Vs. Mills, 38 it was held that 
the past disloyalty had a distinct bearing 
upon fitness to exercise the suffrage, and 
legislation depriving persons guilty of past 
disloyalty of the right to vote was not ex 
post facto in character. 

The retroactive operation of a Federal 
Statute for the deprivation of naturalization 
certificates fraudulently or illegally obtained 
was not ex post facto in character3 9. 

“The Act imposes no punishment upon an 
alien who has previously procured a certificate 
of citizenship by fraud or other illegal 
It simply deprives him of his ill- 
gotten privileges ........... The Act makes 
nothing fraudulent or, unlawful that was 
honest and lawful when it was done.” 40 


conduct, 


37. 4 Wall, 277, 

38. 53 Kan. 594, 

39. Johannessen V. United States, 225 U.S. 227. 
«40. Ibid. — 
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Again, the law, effect of which was to pro- 
vide for the deportation of aliens found prac- 
tising prostitution after their entry into the 
United States, was not a violation of the ex 
post facto prohibition. In Bugajewitz V. 
Adams,?1 the court said that the determina- 
tion of facts upon which to base deportation 
was not a conviction of crime, nor was depor- 
tation a punishment. That prostitution was 
a crime by the local or State law was but a 
coincidence of the local Jaw with the policy of 
Congress. I 

c It is well established”, Professor Willou- 
ghby observes,42 “that the constitutional pro- 
vision regarding ex post facto legislation does 
not prevent retroactive changes as to the 
modes in whioh penalties are carried out, or 
even changes in the penalties themselves, s0 
long as the accused or convicted one is not, in 
any substantive way, prejudiced thereby. This 
rule, it is evident, leaves it for final determi- 
nation in each individual case by the court of 
last resort whether or not this is the case’’. 

In Ex-parte Medley, 43 the petitioner’s case 
was that the State statute which changed the 
manner in which the sentence of death for mur- 
der, committed prior to the enactment of the 
statute, should be carried into execution, was 
ex post facto. By tbe old law, which was in- 
force when the offence was committed, the 
execution was to be within twenty-five days 
from the date of sentence. By the new law, 
which came into operation after the commit- 
ment of the offence, it was to be within 
twenty-eight days. By the old law confinement 
prior to execution was to be in the country 
jail, By the new law this was to be in the 
penitentiary. By the old law the Sheriff 


41, 228 U.S. 585. 


42. Willoughby, The Constitutional Law of the United 
States, Vol. II. 2nd Edn., p. 1138. 


43, 134 U.S. 160. 
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tọ, all who, ought to, be permitted to see him. 


Those various ohangés;. or some:of them at any, 


rate, the ont held to constitute’ a “more 
severe, punishment | than had been provided 
for by.lthe. law. which was. in existence at 
the ‘time the murder was ‘committed, and 
therefore, the “new “law was held, as, to the 
petitioner, to be ex post” faoto in character. KÉ 

In Holden Vs Minnesota4 5, however, it 
was held ‘that the. State law was not” ex post 
facto in character. ‘because it. changed | some- 
what the conditions: under which execution 
by hanging for murder should'be carried out, 

In Malloy. Ké South | Carolina, 16 ib was 
held ‘that the, law whioh changed .the punish- 
ment from hanging: to electraction, fixed' ‘the 


place : therefor i in ‘the penitentiary, and” Det: 


mitted the presence, of a. greater ; number of-in- 
vited witnesses was not ex post facto, because, 
the prisoner ,was - not substantially disadvan- 
taged by, such change. - In Rooney V. North 
Dakota,47 ‘it was held that~the substitution, 


in cage of. conviction. of murder in the first ` 


degree, of close confinment in the. peniten-, 
tiary for not - less than six nor more than 
nine months after, judgment and before 
execution of the death penalty, in place of 


confinement-in the country jail for not less , 


than three nor. more. than six months, rand, 
the change of the place of execution from the 
country jail to the penitentiary did not 
cause a state law to be ex post ag in 
charaoter 45. ; 

It is more important to note baka. that 
this constitutional prohibition ‘is a restraint 
upon the congress or upon the legislative 


44, Ibid. - 
45. 137 U S. 483, 

46. 237 U.S. 180. 

47. 196 U.S, 319. 


Ap. See, Willoughby—The Constitutional Law. of the’ 


United States—Vol. II. 2nd. Eda. P 4139. 
16 


| powers of the States. 


may be erroneous 
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It ig not a limitation 
upon ‘the, .power,of:the courts to interpret 
existing statutes, even though their decisions 
or inconsistent 749 In | 
Ross V. Oregon50, the court sald: “But 
whilst thus. uniformly holding that the 
provision is directed against legislative, but 
not judicial, acts, this court, with like 
uniformity has regarded it as reaching every 
form in which, the legislative power of a 
state is exerted, whether it be a constitu- 
tion, a ‘constitutional amendment, an 
enactment of the legislature, a by-law or 
ordinance of a municipal corporation, -or 
a regulation or order of some other ingtru- 
mentality. of the State exercising deligated 
legislative. authority.............. Of course, the 
ruling “here iin question was by an instru- 
mentality ‘of the State ; but as its purpose 
was not to’ prescribe a new law for ‘the 
future, but only to apply to a completed 
transaction laws which were: n force at the 
time, it is quite plain that the ruling was a 
judicial act, and not an exercise of legielative 
authority”. 

` Before we proceed to deal with the pro- 
vièions of our Constitution regarding ex post 
facto legislation, it may, however, not be 
out of place; here, to mention in this connex- 
ion that under that under the English 
Constitutional Law, the British Parliament 
enjoys “the right to make or unmake any 
law whatever........no person or body is 
recognised by the law of England as having 
the right to override or set aside the legis- 
tion “of Parliament.” 51 Therefore, under 
the British Constitution, there is no legal 
bar to the power of the Parliament to 


49. Frank V. Mangum, 237 U. S. 309. 


50. 227 U.S. 150. 
5]. Dicey, Law of the Constitution, pp. 39-40. 
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enactment ‘law having retrospective effect. 
And the court is helpless to protect the 
subject from the operation of such law on 
. the ground thatit is ex :pcst facto. “All 
that a court of justice can do is to look 
to the Parliament roll” and to give effect 
to that extent. . “Acts of Parliament are 
the law of the land and we do not sitas a 
court of Appeal from Parliament,’’5 2 

The Courts,. however, are reluctant to 
give such an interpretation, to a statute: 
“It is not, however, in: accordance with 
sound principles of interpreting statutes to 
give them retrospective effoct” unless the 
effect of which is clear: “It is a funda- 
mental rule. of English law that no:statute 
shall be construed to have a retrospective 
operation unless such a construction appears 
very clearly in the terms of the Act, or arises 
by necessary and distinct implication.” 5 3 


The rule of interpretation is that a new. 


Aot which penalises what otherwise is not 
an offence must be so construed as to 
make it strike at future acts or commissions, 
unless the Legislature has clearly said so.5 + 

`“No rule of construction is perhaps more 
firmly established than this”, Wright J., 
“that'a retrospective operation is not to be 
- given to a statute so as to impair an existing 
right or obligation, otherwise than as regards 
matter of procedure, unless that effect cannot 
be avoided without doing violence to ‘the 
language of the enactment. If the enactment 
is oxpressed in language which is fairly 
capable of either interpretation it ought to 
be construed as prospective only’’55, 

In Re Chapman,56 Kekewich J. said : 


52, Willes J. in Lee V. Bude and Torringlon Ry. 


53. Maxwell on the Interpretation of Statutes, 10 Edn. 


p. 213. 
54. Butchers, Hide Co. V. Seacome, 2 K. B. 401, 


55. See, Athlumney (Lord) In re, (1898) 2 Q. B. 582. 


56. 1896, 1 Ch. 323, 327, per Kekewich J. 
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' “There are many cases upon the general - 
doctrine whether. an .Act:of Parliament 
may be read retrospectively or not, and 
there are many cases upon the meaning 
“of particular statutes.’ But the: gcneral 
' law was concisely stated by Lord Hatherly 
in hig judgment in Pardo V. Bingham, 
where he said: ‘The question is ........... 
secondly, whether on general prinoiples 
the’ statute ought ‘in this partioular 
section to be held to operate retrospec- 
tively, the general rule of law undoubtedly 
being, that except there be a clear 
indication either from the subject. matter 
or from the wording of a statute, in 
statute is not.to receive a retrospective 
construction .......... .--. Infact, we must 
look at the general scope and purview of 
the statute, and at the remedy sought to 
be applied, and consider what was the 
former state of the law, and what it was 
the legislature contemplated”. | 
Ip therefore. appears from the above cited 


general’ rules of construction that they are 
valuable only when the words of an Act of 
Parliament are not clear or are ambiguous 
as to its effect. In other words, if the statute 
is expressed in language which is fairly capable 
of either interpretation, it ought to be 
construed as prospective only.57 “In English 
system of jurisprudence repugnance of such 
laws to universal notions of fairness and justice 
ig treated asa ground ‘not’ for invalidating 
the law itself but as compelling a beneficent 
construction thereof where the language of the 
statute by any means permits it“ .68 But 
where it is expressed ina language which is 
clear as to its retrospective effect, the rule of 
interpretation as to give a prospective effect 
shall not apply in such cases, We may, 
therefore, comé to the conclusion that, “it 
is obviously for the Legislature, in its wisdom, 


R. U Kidman (1915) 2 O. L. R. 425, 


58. Shiv Bahadur Singh V. State of V. P, 1953 
Supreme Court A. I. R , p. 394 ( 398 ) Pr. 8. per 
Jagannadhadas J. I < 
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to make. the provisions’ oft an: oe: of. 
' Parliament’ retrospective'!s 9; ' E, os 
Let-:us : now Droge" to “deal With'-thë- 
provision’ of our: Constitution régarding’ thé’ 
prohibition: of er "post? facto laws. "du our 
Constitution ` ‘the ` ' prohibitioñ ` is t under? the. 
. heading.: “protection in tes pect’ of conviction’ 
bor, offences!* d and enacted in “the: words; 
E ; 


namely— E Y. ' - Ai eh het SE Š 


20 (1). NO person “shall: be ‘convicted of 
E any.offence ,except;.for. yiolation of a, 


„daw i in force at the time. of commission 
P At thé’ aót ohargéd’ as an. “offence, nor 


 be’subjected’ to a penalty ' greater’ than”. 

e ab . that. which: might. have. been.» inflicted 
on, Š under, the law in force: at the, „time. of 
= the: commission “of the offence,” SN 


“The very wordings of this provision SE 
that it is primarily’ concerned with . penal - 
cnactments and: that the proceedings there 
' in contemplated are in. the nature of criminal 
proceedings ` Before | a “court. “of law, “or a 
judicial tribunal.6 o “This, ‘Constitutional 
prohibition, is; based : on the, same principle 
on which the prohibition against ‘any - ‘ex 
‘post facto’ ` legislation, ° either’ by ' Federal 
Government’ ör by ' any ` State ' Legislatiire, 
under. the Constitution of the ‘United ‘States 
of América, is , based. | ‘There 18, however, 
a marked difference between the languages 
used in the -two constitutions prohibiting 
“the ‘ex: post Noto CH “The language in 
- which they are ‘prohibited under our Constitu- 
tion ig; in much. wider terms, ‘and what is 
prohibited i is` the conviction of @ person op 
his subjeotion - tò, a 'penalty. under ‘ex post 
facto’ laws. ` "hei. = prohibition ` under the 
Article (Art! 20° OI is ‘not “confined tò: the- 
passing or the validity o of the Jaw, but ‘extends 
` to the conviction or ' the: eentenge ‘and ig. 


Lo 


-~ 


di 





H 


- §9, Smith V. Callander ( 1901 ) A. C. 297 ( 305 ): 
60, 1953 A, I. R. Supreme Court, 325 (328) (Pr. 12), 


e è 
SE 4 I 
` | wee | 
n ze 
` 


done, under the law in force, 


ae) 


‘hase: on. ite character as an ‘ox post facto’ 


; TN > 
daw" HO Bel uf, ry a Ee 


s It. enacts certain, fundamental prinoiples 
- of- criminal: jurisprudence,—the principle that ` 
no: person, whether he is a citizen of India 
or’ not, should. be convicted or put to suffer 


“ony punishment Jor any act, unless the act, 


at. the time of \commission, was charged us 
an —offence. under the law in force at that 
time,: nor tbe: made, to „suffer any -greater 
punishment than - prescribed’ by the law at 
the time of: the. commission of the offence.. 

sı This clause, may be put into, two. different 


compartments, The first,.part is, that no 


_one-should be held guilty of an offence unless 


at: the: time.;when the act.is done, is an 
offence: according to! the law then in force. 
It. means. . that when a certain act, not an 
offence: according to the.law in force, is done 
by a, person at that. time, the person shall 
not be held guilty for doing the act merely 


‘because of:the fact that the act is -charged 
‘as-an offence. by a subsequent legislation. 
Therefore,:no person:shall’ be held: guilty of 


any past act which -was not an offence, when 
although u 
subsequent law: makes it an offence and pres- 
cribes. for a punishment accordingly. In the 
second -compartment, the other part, that is, 
at the time when an offence is committed it 
18 punishable with a certain amount of 


` punishment, and that the person who hus 


committed that particular offence shall not 
be subjected to suffer a greater punishment 
for that offence’, -than ‘then prescribed. It 
means “that. if any subsequent: law is passed 
by” a. ‘competent: legislature prescribing a 
higher punishment for that particular offence, 
the person who had committed the “offence 


61. 1953 A.l. R. Supreme Court 394 (Pr. 8). 


Per Jagannadhadas J. in Shiv Bahadur Singh 
V. Statc of V. Y. < 


~ 
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before the subsequeht law duming into force, 


shall only be made to suffer the punishment 
prescribed under the law which ‘was-in force 
` at the time of hie commission of the offence; 
but not according:to the subsequent law which 
came into operation after the commission of 
the act charged as an. offence. "here no 
doubt that a ‘sovereign legislature has: the 
power to enact any jaw and to give ‘effect 
to the same prospectively op well ‘as retros- 
pectively as it feels necessary. Under- our: 


Constitution Article :245,;6 2: however, setè the’ 


‘extent of laws made by Parliament and by 
Legislatures of States'yi ee 
Clause (H of Article 20 inserts two. limi- 
tations upon the law-making’ power of the 
legislative authorities in India: regarding the 


t 


criminal legislations having retrospective: 
offect—that “no person shall. be convicted, 
eto......... , nor. bé subjected to. a ` penalty, 
eto......... ”; “it is not competent either to 


“the Parliament or to the Legislature of a State 


to enact a law creating a crime for the .first ` 


time and make the same retrospective.”’63 ` 
It appears from what has been shown 
above that, the two parts of this clause 


practically covers the first three categories: 
of the four classifications of'“ex post facto’' 


laws given by Mr. Justice Chase.64 The 


Í + t 


62, Article 245, 

. “245. (1) Subject to the provisions of this, Gaga, 
tution, Parhament may make laws for 
the whole or any part of the territory of. 
India, and the lature of a, State may. 
make laws for the whole or any part of 

. the State. T 
(9). No law. made of Parliament shall be : 
deemed to be invalid on the ground that 
it would have extra-territori operation, ' 
63, 1951 A. I. R. Madras, 1015 (Pr. 7), Per Govinda 
Menon Je,” V san AN V; Comnr. sah Police, 
Madras, t sl 
64, In Calder V, Bull (above cited). 


Fourth. category, cited above, regarding the 


laws affecting the. rules of evidence and 


, procedure, are not-probibited under this clause 


and that, the new rules of. evidence and. 
procedure may .be made to. operate. retros-. 
pectively, so as to, apply.to the prosecution: 
for offences committed even before the pass- 


ing of the: laws ' changing: such- rules andi - 
Buch laws shall not be held unconstitutional 


under this cause, as they would be ‘under 
the: American Constitution. Therefore, under ` 
our Constitution, ' all the laws, which are 
inoluded. in the term ‘ex post facto laws’ 
are not: all prohibited. @he guaraities are ' 
only limited in the’ causes of conviction and 
punishment. ue 


*Also consulted the following articles and cofitnentavies 1 

(1) Story, J —Commentaries on the Constitution. of 

' the United States, | 

(2) Weaver—Constitutional Law ànd its - Adminis- 

; tration.. `, i 

(3) Strong—American Ge Law, 

(4) Constitution. of the United « States of America 1 
Analysis and Interpretation,—Prepared by the, 
Legislative Reference Service, Library of 
Congress. Edward S. Corwin, Editor? if 

(5)' Hall, Cases on’ Constitutional ` Law LES 
States ). - Za vi 

(6) Prof. D N.. mani aiii in. the odun : 

Review for April, 1956. “Some Aspects of our 
' Constitution,” | 
k ‘Chaudhuri, 
tations. e 
(8) A. I.R. Commentaries t The Cottstitution of: 
: Ind1a.—Chipley & Appu Rao: 
(9) Basu, A- Commentary on the Constitution of 
‘India. 
(10) ‘Aggarwala, Fundamental Rights and Constitu- 
tional Remedies, 4 
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General Seeretary's Report 
co y 1959-60.. 


Reminiscence of the year 'we have just left behind us leaves 
a singular impression upon.my mind, When I look back to the year 
just rolled out I stop for a moment, I think for a while how thrilling 
were the moments. How affectionate was my Principal, how 
considerate was my Vice-Principal and how sympathetic my teachers 
were.. I feel proud when I recollect how co-operative and friendly 
were the students and my colleagues and what a congenial atmosphere 
prevailed during my days of the office. 

Perhaps it isan eternal duty entrusted to an outgoing General 
Secretary to place a record of his deeds and failures on the Editor's 
desk who does the rest. Frankly speaking it is a job which breeds 
nothing- but monotony. Mere repetition of what I said on the 
occasion of Annual Re-Union (held on 18th March, 1960) clothed 
with some sort of gloss around it and nothing more. Moreover the 
departmental Secretaries will publish their respective reports 
elsewhere. Hence I think that except those arranged after 18th 
March, 1960 I will not mention about any other activity of the Union: 

We staged our Annual Bengali Drama “ULKA” on 6th April last 
at Biswaroopa Theatre where Hon. Mr, Justice G. K. Mitter presided. 

Over the function the dramatist Dr. Gupta himself graced as the 
Guest-in-Chief. Within a week from that i.e. on 10th April last 
Annual Hindi Drama ‘‘DAMAD” was staged on the same board and 
Mayor of Calcutta Sri Bijoy Kumar Banerjee graced the occasion as 
Guest-in-Chief: The standard of our College actors and actresses 
in both the dramas was so high that it drew tremendous applause 
from the audience which included students, teachers and distinguished 
guests. Specially the acting of Sri Bimalendu Banerjee in the role of 
“Arunangshu”? was highly appreciated as natural one and realistic. 
In the mean time on 9th April 1960 asymposium on “Future of 
Jury System in India” was arranged by the Students’ Union at 
the Darbhanga Hall where our Vice-Principal Dr. B.N. Mukherjec 
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took the chair, Hon. Mr. Justice J. P. Mitter inaugurated the 
symposium and Hon. Mr. Justice . D. N: Sinha graced as the Guest-in- 
Chief. Distinguished members of the’ Bar par ticipated i in the discu- 
ssion which proved to be extremely lively and interesting. The 
concluding function of our Students’ Union was Annual Legal Con- 
ference arranged on: 28th April last in.. the, College Libr men 
under the presidentship of Hon. Mr. Justice Sinha. e, | 
In the. penultimate stage of my report I like to, mention some of 
the difficulties both. internal and: external which I had to come across 
and I believe: my predecessors also’ faced the same. hurdles. We felt 
serious want of a genuine National Union of students. . We heard that 
there was a National Union.at Delhi. . Again informations came that 
another National Union had been organised in Hyderabad and the 
like. Naturally-we became bewildered and could not understand; the 
situation. Incidentally none ofthe National Unions exchanged. any 
correspondénce with us, I hope that my successor will make, some 
effort regarding this matter and earnestly believe that his endeavour 
will be rewarded with singular success. ` ( Secondly in my opinion 
the evening students should be givén some more attention by the. 
College authority. : Necessary arrangements should be made so that 
they can deposit their fees after their class hours, the advantage 
which the morning students enjoy. ) | 

We had honest and sincere intentions of doing some new activities 
in addition to our routine works, but we could not do either for want 
of time, or for lack of opportunity or for ‘scarcity of funds. Welfare 
of the students community.. at large was our paramount object and I 
fee] proud to state categorically and without any fear of contradiction 
that we were never deviated from-our golden path. We never looked 
to a matter from any partisan angle nor did we humiliate ourselves 
by becoming mere pawns in the arena of active politics. ` At the same 
time when National causes came-before us we rose to the occasion 
which added to the prestige of this great institution. 

Lastly I thank, our Principal Dr, P. N. Banerjee and ‘our Nice 
Principal Dr, B. N- Mukerjee, for their guidance and advice.- Parti- 
cularly we are indebted to our President -Professor S. A. Masud and” 
our Vice-Presidents Professor - S. K. Mitter and “Professor S, N. 
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Mukherjee for their untiring efforts for Students’ Union: We are 
equally grateful to our Vice-President-cum-Editor-in-chief Dr. P. C. 
Chunder for his help and advice. I also thank all the members of 
the college office staff for their whole-hearted co-operation throughout 
the session. I offer my thanks to our Superintendent Sri M. Basu. 
I stop here with love for all and malice or hatred for none. Long 
live Students’ unity. | 
Gopal Chandra Law, 
General Secretary. 


- Report—Magazine and Forum 


This department holds an important position in the manifold 
activities of Law College Union. As the Annual Organ of Calcutta 
University Law College Union, this Magazine hasan unparalel prestige 
in the legal and literary worlds, We tried our utmost to maintain the 
traditional shape and prestige of the Magazine. But you know, that 
our scope is limited. So, wedo not know how far we achieved the 
success of our task. The merit of it will be judged by our generous 
readers—that is our price. 

We want to maintain the tradition. As this Magazine is nothing 
but the Annual Organ of our Student Union, it cannot be “Law 
Journal’, So, we renamed it as “Law Magazine.” 

We find that the cover page of our magazine was very simple 
and there was no speciality on it. But, this year we tried to give 
a new shape of the cover page of our magazine, and it has a good 
significance which we explained elsewhere of this magazine. Hope, 
this attempt will be appreciated by our readers. 

This year- we reintroduced the Essay competitions amongst 
the students ‘of-our college. Although, the response was not good, 
yet about 75 competitors joined -in these competitions, We, 
arranged for two competitions, the subject matters of which were 
“A-case for and against the prohibition of Dowry system in India” 
and “The judicial system of India”. In the first competition Sri 


Samirendu -Datta and Sri Ramen Ghosh’ stood: first and second’ 
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respectively and in the second competition Sri Ajit Banerjee and 
Sri Subhas De stood first and second respectively. We, conveyed 
our hearty thanks to them for their success. 

We tried to organise the “forum” section. Firstly, we aimed 
to maintain a wall-paper but we did not receive enough response 
and co-operations from the students, so we had to give up our 
idea. In this case, we leave an appeal to. our successors to 
attempt to run the section from the next year. 

Lastly, we should like to place on record our sincere gratitude 
to our colleagues and well wishers and patrons without whose 
earnest co-operation the magazine of 1959-60 should not have 


been published. Bishnu Pada Mukherjee, 
Joint Secretary @ Editor. 


+ aap at 


Report —Re-union 


The Annual -Re-union of the Calcutta University Law College 
was held on the 18th March, 1960 at Mahajati Sadan with success. 
Our Vice-Chancellor Sri Nirmal Kumar Sidhanta inaugurated -the 
ceremony which was presided over by Hon’ble Mr. Justice P. B. 
Mukherjee. 

“The chief attraction of the festival was the cultural function in 
which all the noted artists of Calcutta participated. 

Arrangements for light refreshment was also made for the 
students, ex-students as well as the guests. l 

In this connection, we, however, regret that we could not invite 
all the ex-students of our College due to lack of time. We. hope 
next time we will be able to amend this lapse. i 

In fine, we extend our heartiest thanks to our professors, employees ` 
of Law College office and our student-friends but for whose advice 
and active co-operation the ceremony would not have been so 


much a success. Shyamadas Ganguli, 
Ji. Secretary, Re-Union 

Miss Purnima Pandit "3 Sri Nripendra Narayan Roy 

Sri Ramendra Nath Ghosh. Sri Robindra Paul ` 

Sri Bishnu Pada Mukherjee. Sri Biman Kanti Bose 


Sri Manas Kumar Banerjee: - Sri Bimalendu Banerjee ` 


l Report—Social and Drania 


1959-60 Session had been a successful one for this department ‘of 
the Union. Although the start was not so cheerful as we expected, 
yet we closed-our schedule with cheers in a packed hall. 

Our first programme was ‘Freshers’ welocme’’. “Like other years 
we started our activity with the good wishes of our new friends. We 
arranged a very colourful programme to convey our traditional wel- 
come to our new friends. It would not be just, if we did not convey 
our hearty thanks to some of our new and old friends, Sri Debaprasad 
Bhattacharjee, Sri Swastik Misra, Sri Ashim Kumar Bhattacharjee, 
Sri Manash Kumar Banerjee, Sri Ajit Mukherjee, etc. who helped us 
very much to make the function a success. 

This year, too, we sent three entries in the Inter-Collegiate “One 
Act Play” competition organised by Calcutta University Institute, 
and we feel pleasure in reporting that our English entry “To kill a 
Man” achieved an unprecedented success. Of course, the credit of 
success goes to the participants Mr. Swastik Misra, Samir Banerjee 
and Ajit Prasad for their skilful stage for SCHER which brought Die 
in Gabriel Timmory's play, 

Our Bengali Entry was *Chithi” and we are proudest enough in 
this respect as the drama is written by one of our fellow students 
Sri Subhas Chandra Dey. Really Mr. Dey’s pen gave us a very nice 
picture, which was appreciated not only by the audiences and respect- 
able guests but also by the judges, The judges nourished in their 
minds a very bright prospect about the future of Mr. Dey in literary 
line. The drama was staged on 11th Nov., 1959 under the direction 
of Sri Haren Ganguly, who is also a collere friend of us. The acting 
of the play waso highly appreciated by. the auditorium, that we 
got an invitation from Goenka Commercial College to celebrate 
its annual function. Truly, the acting of our players was so high 
that it added prestige in the history of our social and drama depart- 
ment. We are grateful to our friends, Sri Bimalendu Banerjee, 
Sri Shyamakanta Ghosal, Sri Amiya Bose, Sri Tushar Bhattacharjee, 
Sri AmalMittra, Sri Naarsingha Sil, Sri Subhas Dey and Sri Haren 
Ganguly for their worth-praising acting. 

Like other years on the occasion of Annual Social, this year also 
we présented the popular play “Ulka” in Bengali on 6th April, 1960. 
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Iri this case, we were fortunate enough as we got Dr. Nihar Ranjan 
Gupta, the author himself who graced the occasion as Chief Guest. 
We also felt proud as we got the Hon’ble Mr. Justice G. K. 
Mittra as President of the function. The acting was superb and | 
charmed the spectators by keeping them spelt-bound. The author 
himself felt that the acting was unique one and the auditorium 
including the author and honourable guests expressed their views that - 
the acting of the players, specially the acting of Sri Bimalendu. Banerjee 
in the role of “Arunangshu” was really a natural one and they expected 
a very bright prospect about the future of Sri Banerjee in this line. 
The following students participated in the play :—Bimalendu 
Banerjee, Subhas Dey, Haren Ganguly, Tushra Bhattacharjee, Ashim 
Bhattacharjee, Amiya Bose. Sisir Roy, Anil Roychowdhury, Runu 
Prasanna Sengupta, Bijan Chatterjee, Pravash Sikdar, Ajit Mukherjee 
Amal Mitra, Shymal ` Banerjee, Ramjan, Bharati Nandy, Aloka- 
nanda Bhose, Bithika Mukherji, Runu Sen, Niva Dey, etc Of course, 
the following fellow-students helped us in every way to make the 
drama a success —Sri Manash Kumar Banerjee, Arun Sen Gupta, 
Bimal Mukherjee, etc. 

To perform the annual social Hindi drama “Damad? a 
social comedy written by Ramesh Mehta was staggd on 10th April, 
1960. The acting of the players also was highly appreciated by 
the auditorium. The performance of Sris Kashi Prasad Agarwal, 
Kosal Choudhury, Shanti Jain, Sitaram Tiberwal, Maitin, Hari- 
Krishnan Tandan, etc. was so natural that the play became hilarious. 
Attractive brochure was also brought out on this occasion. 

We endeavoured our best to perform our duties despite the 
obvious difficulties we have to face, without the mention of which 
the report is incomplete. ; 

l. Dearth of a suitable place in the University compus for such 
performance to accommodate all our friends. x 
- 9, Lack of sufficient fund to organise the function properly. 

However, before we finish we express our gratitude to our 
President and Vice-Presidents, and thcse friends whose valuable 
advice and co-operation encouraged and ‘helped’ us in our task. 
Thanking you. 8 | df 
: ' Sukomal Chandra Das & M. L. Giria, 
| Joint Secretaries, 


Sub-Committee 


l. Manash Kumar Banerjee 6. Mani Saha 

2. Subhas Chandra Dey 7. Satya Chatterjee - 
3. Bimal Mukherjee D Arun Sen Gupta 
4. ` Durga Sarkar | D Malay Ghosh 

5. Robin Biswas ` | —— . ' | | 


t 


Report of the Debate Department 


The Debate section is one ofthe most important and busiest 
departments of the Union. The basis. of the legal education is 
the clarity of understanding and its aim is the ability to express 
the essentials to the point. 

To recount the activities we have the pleasure to announce 
that this year the session was covered with events. Our session 
got off with a brilliant performance in an exhibition debate presided 
over by the President, Prof. S. A. Masud. Eminent speakers like 
Mr. Parimal Mukherjee, Mr. Nemai Nagchaudhuri, Mr. Sudhansu 
Dasgupta and others took part. The subject of the debate was, “In 
the opinion of the house, Lawyers asa class are parasites of the 
society.” l 

This time the college team, mainly consisting of Mr. Anil 
Mukherji, Mr. Chandranath Chatterji, Mr. Sakti Mukherji, Mr. 
Souren Basu, and Mr. Deepak Sengupta represented us in different 
inter-collegiate and inter-varsity debates and came out with fying 
colours. 

We regret that though the women students showed interest by 
joining the audience, they nevèr participated in debates save and 
except on two occasions—when Mrs. S. B. Begum and Miss Krishna 
Bhattacharya took part as keen debators. 

Three debate competitions were held in English, Bengali and Hindi 
respectively. Messrs. Samir Mukherjee, Russi Surti, Sunando Sarkar, 
Sakti Mukherjee: and S. B. Begum won prizes in the English debate 
competition. Messrs. Narayan Roy, Indrajit Mondal and Miss Krishna 
Bhattacharya won prizes in the Bengali debate competition. 

Messrs. Prosanno Poddar and H. K. Tandon won prizes in the 
Hindi debate competition, 

We organised inter-section Moot-Court Competitions for different 


< years and completed in a series of three Competitions. 


Messrs. Gitanath Ganguli and Anil Mukherji won the third year 
Competition. Messrs. Nripen Mukherji and Prosanno Poddar won 
the Second year Gompetition., Messrs. Saktipada Mukherji and V. V. 


the 
V111 
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Subramanium won the First year Competition. | 

Lastly, we would be proud to announce that this year we organised 
two successful symposiums—one political and the other one legal. 

The subject of the Political symposium was, “India’s Foreign 
Policy.” Eminent politicians like Mr. Sudhir Roychowdhury, 
Mr. Nibarendu Dutta Mazumder, Dr. Nalinakshya Sanyal, Prof. 
Nemai Nag-Chowdhury and others took part in the discussion. 

The legal symposium was held on the current problem, “Future 
of Jury system in India.” Eminent members of the Bar like Mr. Ajit 
Dutta, Mr. Sisir Das, Mr. Amaresh Roy, who have since been 
elevated to the Bench and Miss Padma Chatterjee took part in the 
discussions. The symposium ‘was presided over by Mr. Justice 
D. N. Sinha and inaugurated by Mr. Justice J. P. Mitter. 

While concluding, I extend my heartfelt thanks and good wishes 
specially to the President, Vice-Presidents, General Secretary, other 


. colleagues and friends who participated in the different debates and 


Competitions. 


Following are some of the trophies which we have won in the 
Inter-Collegiate and Inter-varsity debate competitions :— 


) All India Amarnath Jha, Memorial Trophy—Allahabad 
(2) Maulana Abul Kalam Azad, Memorial Trophy—Aligarh. 
(3) Harendra Mookherjee, Memorial Medal—1958-59. 

(4) Berhampore Bengali debate—Individual Gold Medal. 
(5). Berhampore English debate—Team runners up. 

(6) All India debate Competition, Delhi—Team runners up. 


Debate Sub-Committee :— 


Miss Aloka Bhosé. _ ` Souren Banerjee 
Asoke Dutta. — Dipen Dey. 
Ajit Mukherji. Indrajit Mondal. 


Souren. Basu, 
<. Secretary, ` 


Report Students Aid Fond 


Students' Aid Fund : 

It is customary to let you know the working of this department 
every year. In this connection.we have the pleasure to inform you 
that a good number of applications were received from the students 
seeking aid from Students’ Aid Fund. Every possible care was taken 
in scrutinising the applications for selecting needy. and deserving 
students for the grant. In this respect we must express our deep sense 
of gratitude to the President and Vice-President Prof. S. A. Masud 
and Prof. S. K. Mitter respectively for their valuable advice and time 
in disposing of the applications. Two hundred three applicants 
were given aid as per details mentioned below :— 











73 students of Ist year @ Rs 24/- each o ien Rs.1,752 00 
92 students of 2nd year @ Rs. 24/- each .. Rs. 2,208°00 
38 students of 3rd year @ Rs. 48/- each .. Rs. 1,824:00 
203 Total Rs. 5,784 00 


Students' Aid Fund Library: 

A large number of students are benefited by borrowing books from 
this library of the Union situated at the third floor of Darbhanga 
Building. The Aid Fund Library consists of the following number of 


books :— 
229 Books for Preliminary Law Course 


117 Books for Intermediate Law Course 
44 Books for Final Law Course 


| 390 Books Total 

The estimated cost of the above books was Rs 2120 as.on 15-6-60. 
Further Rs. 100 have been sanctioned out of this year’s fund for 
purchase of books, This is one of the important sections of the 
activities of the Union for a of the students. 
Cheap Store : 

Besides the gen two activities, the most important work entrusted 
to this department was’ running of Chief Store and printing of 
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University Law Question papers in booklet form. Weare proud to 
state that it is claimed as the cheapest store in Calcutta which ran 
very successfully for the benefit of the students of our College in 
general. Despite the high prices of paper, prices of the Exercise-Books 
were’ kept as before. A record sale was made of Exercise-books in 
different sizes, fountain pens and inks, etc. this year. We had to face a 
lot of troubles in printing Law Question papers because of the existence 
of both Old & New Syllabuses. (In this respect we must mention the 
names of our colleagues Sri J. P. Singhi, Sri R. P. Garg, Sri S. 
Bagchi, Sri B. L. Dokania, Sri B. P. Sinha, etc. who always ren- 
dered valuable service to this department.) | | 
Lastly we are thankful to Sri H. P. Pachisia (retired Asstt. General 
Secretary) for his advice specially at the initial stage. f 
i ‘Mrinal Kanti Das. 
Bajrang Prasad Dalmia. 
Sub-Committee. a Jt. Secretaries. 


Sri Bishnu Pada Sinha 

Sri Sib Kumar Mukherjee 
Md. Rahamatulla 

Sri Kallol Kumar Chakrabarty 
Sri Baidya Nath Ghosh 

Sri Ranjit Kumar Bose 

Sri Subhas Bhadra 


NDARI 


Report—Legal Conference & External Affairs 


(a) .Legal Conference : - - 

The Annual Legal Conference is the last function of our Union so, 
it is held on the eve of Summer Vacation. This time it was held on. 
28th April, 1960 in the-Law College Library Hall. Honourable 
Mr. Justice D. N. Sinha presided over the function. Eminent Barris- 
ters and Advocates of Calcutta High Court took part mm. Though 
there was another function on the same date yet it was very successful. 
The Conference was attended by our Professors and a large-number of 
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I The number of Students was a good o one which 
1 a in law. | | Q 

_ ixternal Affairs ; x 
A . group of American Students who were o! on 
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SE Fe the Ge Se of November. we left for J P to > play. ia 
S local tournament there. We reached the Final but unfortunately 
Special mentioning must be made of. Jarnail 

| Ranjit eer: a University blue b Rathir 

and Animesh Das. | 
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“Ke ro apan Dutta & , Ganguli were selected 4 to assist Gs Ge SC ez 
W ve congratulate them all. oe 









nae both inside: as well as i ani EE At ger very beginning ofthe “O 
- hockey season we made an enjoyable trip to Kharagpur to play with 
the Indian Institute of Technology. Last year also we made a similar 
trip. Both the years the matches were drawn. We must record our 
“deep sense of gratitude for the warm hospitality extended to us by 
“the students ofthe LIT. They also played with us at Calcutta. 
‘This year we gave a brilliant display in the Inter-Collegiate League 
“and Knock-out tournament. We are proud to announce that for the 
osa first. time in the history of Law College that we won the League = 
2 “ “Championship defeating St. Xavier's College who were the holder for 
a number of years. We have to play 260 minutes for this and this 
was the longest duration of the game in this season. ( Ist day 1-1, 
2nd day 0-0, 3rd day 0-0 and 4th day 1-0-Scored by B. Barman). In 
the Knock-out we were rather unfortunate to loose in the Semi-final 
because of the injury of the two players. The Hockey team was dled. 
by R. Bose though majority of the games were led by N. N. Nage ` 
(Nice Capt.). Two of our players--S. Banerjee & T. Roy. Chowdhury 
S played for Calcutta University this year. Our Hockey team this year 
=~ contained many outstanding players of whom mention may be made 
= of B. Barman, P. Mitra, Gopi Ghosh & A, Guha. S. Banerjee had the 
-~ additional honour of leading the Calcutta University Hockey team 
© to Benares. T. Roy Chowdhury had the distinction of representing - 
© CG. U. team for two consecutive years from our college, VEER 
congratulate all the hockey players for the grand success. E 
cee MA e are glad to inform that our College Rowing team 
the champion in Inter-Collegiate League Regati 
So Regatta. Thanks for their glorious achieveme ents. ` 
rowers also rowed for Calcutta University. Rowing | team was led 
. by D. Haralalka, We congratulate them all heartily, NA 
aoe Our Lawn Tennis team t. led: by N. Roy gaye a. good fight. We lost 
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emi-final. We congratulate both the players namely N. Roy 
. C 'haturvedi. 


Së E we lost i in the Inter Collate 1 Knockout tournament run by 
G. U. Sports Board. We congratulate our V olley-ball team consists 
of O. P. Jalan | (Capt. ), Samir Ghosh (Bengal), A. Chanda | Sé 
B Chakravarty, Asraf Ali, Samir, B. Barman, D. Bhattach: 
(Bengal). We congratulate them all. a 
We congratulate C. Ch atterjee, men’s Badn min ito >n Sini les winner ; 
Sm Jharna Bhar, women’s ‘singles winner; and K. Anwar anc | 
© ner men’s Doubles winner. The Table Tennis team was led by Santi 
bes Chatterjee. This year Table Tennis team gave a go 
- unfortunately lost in the Semi-final. We congratulate EN 
men’s singles Table Tennis Champion. | | 
eis. The annual sports “was presided over by- Hon’ble Mir. justice 
Ge SEH N. Mukherjee Prof. B. Mukherjee gave away ` the p prizes. : 
SE individual championship | ‘Tro — won by Pradip Si fitra, Last year’s 
pion was B. Barman. | 
Ina nual Gymnasium fa unction all the haida prizes were distri- 
buted by Mihir Sen, Bar-at-Law ( English Channel Swimme er r). Foot- 
ball blues were awarded to R. Banerjee, S. P. Sinha, Rathin Bhatt 
os charjee, | B. Barman, S. Banerjee. Hockey blues were. awan 
= S. Banerjee, T. Roy Chowdhury, B. Barman, P. Mitra & 
Rowing | blues to b. Haralatka. TE See wë D 

































Cricket blues t to > T. Dutta, J. Canay R. am an, 
Ti ex: gt a i. i. to Vie a 





ver ‘Banerjee, our , Vice-Principal. Dr. B. Ne Mu 
ent of the Athletic Club, Prof. Sunil Mitra 
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, itso” ‘dike: to thank ‘Sri Meityunjay P 
a -the Coll ege), Sri Soumen Banerjee, Sri Sri bhusan Mitra ( ( 
OCR Sunit Ghosh ( Executive Member) for their kind co- operation. | 

JAI HIND ` VES on 
Bisweswar Kumar Barman 
Animesh Das ` E : 










Report—of Our Gymnasium 


Pe The popularity of anything on analysis will reveal deds of 
appeal as its potent cause. Body-building is one such- increasingly 
yopular practice. The necessity of the gymnasiun 1 in the dife of 
Students cannot be denied. And we feel proud to ` 
SE ur college is one of the few colleges | in Calcutta whic . weng 
SE ` well equipped modern ee for the use of students. ti is really e 
| SECH blessing to us. Se ua 
It ig no doubt a» matter d great pleasure to- present ae annual 
report of our college gymnasium before you, “which has made 
pone rane progress , in its own sphere during” the year under- 
at Seege with its range” serene at 
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.. We cannot’ but-echo_ the voice of our predecessors ‘and say. that 
we are in tearing need of more space.. There are a few enthusiastic 
girl ‘students also who are very keen to enjoy. their healths. But the 
dearth of space isa great retarding -factor for the inclusion of the 
girl students in the ‘Gym.’ CH 

The ‘gym’ is proud- to have as its physical instructor a dynamic and 
gigantic-personality’ like Sri. Monotosh Roy ( Mr. Uniyerse ). This 
rhythmic and moving muscledom with his sweet behaviour, amiable 
disposition, proper coaching and courteous. words together witn the 
‘magic environment of gymnasium readily captures one’s heart who 
loathes to stir—to leave the gymnasium and even when he leaves it 
the sweet memory of recollection haunt his mind. 

In keeping with the Tradition of the gymnasium this year too we 
had: Mi. Law College, Mr. Samson, Endurance and Yogic Asana 
competitions. “The. competition was graced ‘by the presence -of 
Sri Nilmoni Das ( Ironman ) as one of the judges. This year, un- 
precedented in the history of the Gymnasium, the Mr. Calcutta 
University Competition was held in our Gym. under the auspices of 
the University Sports Board. . _ 

The Annual Prize distribution and Social function of the Gymna- 
sium. was held in - the’ University Institute Hall and the cultural 
function: arranged-on this occasion was a pleasant ‘success even in the 
teeth of darkness. The'function was graced by the kind presence of 
Dr. S.C Sen and .Padmasri Mihir Sen as the chief guest and the 
distributor of prizes respectively. < a i 

In this connection-we must mention the names of a few personalities 
“without -whose active co-operation, ready response and timely advice 
it would have been impossible on our part to conduct the manage- 
mènt of our Gymnasium. We express our heartfelt gratitude to our 
esteeméd Principal Dr. P.N. Banerjee for his ceaseless effort to the 
cause of developing the body & the mind.of the students. . We accord 
our sincerest thanks to:Dr..B. N. Mukherji, our popular Vice-Principal 
. who takes a keen interest in the Gymnasium. ‘Then we convey our 
thanks to -Professor S: K: Mitra, who is the President. of our Gymna- 
sium Committee, and also the President -of the. Athletic club of our 
` College; whose kind - co-operation & useful advice have helped us to 
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carry on the day to day business of our Gymnasium with efficiency & 
promptness. Last but not the least, our thanks go to our Superin- 
tendent Sri M. P. Basu, Sri Soumen Banerjee and Sri Sribhušan Mitra, 
office Assistant, and Parasuram, our bearer whose assistance in times 
of necessity helped us immensely to carry on our functions smoothly. 
We conclude the report with this hope that our Gymnasium asan 
essential part of our institution will march forward to perfection in its 
own way—as ithas done in the past years, with-a view to building 
the health of our students thereby helping them to become true and 


` proud citizens of India in the years to come. 


Aditya Mukherjee 
Gokul Behari Neogi 
Jt. Secretaries, 
University College of Law Gymnasium. 


Report of the Hardinge Hostel 


‘Indeed, any attempt of depicting a lively. and satisfactory. 
picture of the University College of Law which does not portray the 
Hardinge Hostel is, we think, bound to be incomplete as any 
description of the ocean minus the waves and storms. The very 
keynote of success of any educational institution depends on the 
extent to which it can foster a sense of familiarity between the 
students and the institution as such. And to this direction,- our 
Hostel can legitimately be proud of its unique -role in the day to 
day life of Law College. The Law College Union and Athletic club 
from their very inception, have been enriched by this Hostel by a 
steady flow of active participants who have contributed towards 
the building up of a healthy Students. union. What is more the 
role of the Hardinge Hostel even in the active life of the post- 
graduate departments of the Calcutta University is notin the least 
unimpressive. In more senses than one, this Hostel of ours creates 
a bridge between the two: wings of-the’ Calcutta University,—the 
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University College of Arts and Commerce and the University 
College of Law; it isan annexure both to the Asutosh Building 
as also to the Darbhanga Building. It is a normalizing force, a 
force that harmonizes the philosophical speculations of the Arts 
students with the business-man like calculations of the Law students. 
The hostel stands in its towering majesty sheltering like a loving 
mother the students who have come from far and near in pursuit of 
learning. Years have rolled by leaving their marks on the succeeding 
years; times have changed making place to the near phenomena 
and our hostel defying all these, holds on and broods like an old 
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sage, still preserving us by its loving care. Perhaps there are a . 


very few hostels like ours which is the meeting place of students 
not only from every part of India but also from across the frontier. 
Men suffer more due to ignorance like that proverbial toad he thinks 
himself a monarch within his narrow well, while science is fusing 
the world into a single unit, the age old parochial tradition tills 
continue to act as a brake. But we may take due pride in the 
fact that even though our hostel is not a pioneer, at least it may 
humbly claim that it has always been marching with the true 
spirit of the time to help building, in its humble capacity, a sense 
of oneness amongst different peoples of our great country. 


This year, the achievements of our boarders in various spheres 
have been too splendid to scout a peismic sensation, Sri Ramshankar 
Ihawar standing firstin the Final C. A. Examination has bagged 
a national honour on our behalf. In the M.A. Examination of 
Calcutta University our boarders made brilliant results. We are glad 
to have a galaxy of chaste debators among us. 


In cultural and extra curricular activities our boarders always take 
a keen interest. Sri Himadri Kanta Lahiri represented the Calcutta 
University in the Inter University Youth Festival at Bangalore. 
Sri Aditya Mukherjee led the West Bengal N.C.C. contingent in the 
Republic Day Celebration at Delhi. 


Several portfolios of the College Athletic club are held by our 
boarder brothers, Sri Badal Mukherjee a notable hockey star of the 
College efficiently piloted the College Athletic: Club as the Asstt, 
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Secretary. Sri Aditya Mukherjee was elected as the Secretary of the 
Law College Gymnasium for two consecutive years. 
For games and sports our boarders cherish an abundant zeal. 

An Inter hostel in-door games competition was arranged by under 
the supervision of Sri Paresh Mondal who takes a keen interest in 
sports and games. Sri Mukti Ranjan Baruah won the champions 
Laurel in the Law College Badminton Championship. Shri K. G. 
Baldi won the Runners up Trophy in the same competition. . In the 
Men’s Doubles competition also Sri Baruah and Baldi retained their 
last year’s reputations as champions. Shri Barin — Roy stood 
first in the Law College Yogic Asana competition. 

This year the Saraswati Puja was duly celebrated in our hostel 
with much enthusiasm and the cultural function and Re-Union 
ceremony were very successful. We owe all this to the honest effort 
of Sri Balai Sanyal, Sri Indrajit Saha, Sri Hiren Mullick and many 
others. 

When all is said still we, who are the students of LaW and are 
entrusted with the task of holding truth and justice high, should be 
failing in our duties, if we fail to give the other side of the picture. It 
is indeed a grim tragedy that inspite of all the efforts of our esteemed 
Principal, a number of long standing grievances have accumulated 
which are crying for immediate solution. The Messing system is a 
chronic headache to the students as well as to the Hostel authority. 
The dining hall needs betterment to ensure healthy and clear atmos- 
phere. We regret to reiterate that as yet no telephone booth has 
been installed in our Hostel and the poor boarders are to depend on 
‘Tele-heartic’? message only. The narrow “Visitors Dark Room” 
should be made commodious and decent. We register all these grie- 
vance§ with a spirit of co-operation and mutual understanding and 
therefore hope that the authorities would take every possible care to 
understand the genuineness of the problems and solve them gracuaiy 
if not all at a time. 

However, a special note must be taken of the relation between the 
boarders of the Hostel and College authorities. Unlike many other 
institùtions of such magnitude, our relation has been uniformly cordial, 
happy & affectionate, Not that we have never teased them or never 
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`N 
. have they disappointed us, but the fact remains that we have consi-. 


dered ourselves to be members of a large family which includes the 
authorities as well but has no ‘authoritarianism’ init. Dr. P. N. 
Banerjee, our revered Principal had.always a keen eye on our life in 
this Hostel and we acknowledge with great respect how much sin- 
cerely he felt for us. Dr. B. N. Mukherjee our esteemed Vice- 
Principal has been our occasional task-master as well as our constant 
preceptor. But the person in regard to whom we have very often 
been unkind, but who has reciprocated our unkindness with his in- 
grained paternal affection and sympathy for the boarders is our 
illustrious Superintendent Prof. S. C. Roy Chowdhury who has all 
along stretched his hand of ready co-operation with the boarders in all 
their activities. We would be failing in our duties 1fwe do not 
mention here the name of Sri M. Basu, Deputy Supdt. of our hostel, 
who has given us his valuable advice on many occasions. In conclu- 


sion we must mention also the names of Sri Arun Kumar Dutta, 


Sri Chandra Kanta Mukherjee, Somendra Nath Banerjee Sri Chandra 
Sekhar Dey, Sri Anath Bandhu Samaddar and other staffs of this 
hostel who have always been co-operative with us in various ways. 


Aditya Mukherjee 
& 

Srikanta Panda 
Chairman Standing Committee 
| & 

Boarders of the Top Floor. 


KIK 


e c — E Z Eë to — 


MD ` kal ` ben ` Fei ` þ ` bel ` bel ` bel ` Fi ` bel ` ke 
> GA DD - e Et WG Q P Fi Ga 


University College of Law Union 
' Members of the Central Council 1959-60 


President—Prof RH A. Masud. 


Vice-President & Editor-in-Chief—Prof. P. C. Chunder. 
Vice-President & Treasurer—Prof, Sunil Kumar Mitter. 
V ice-President—Prof Samarendra Nath Mukherjee. 


Name 


3rd Year Class 


. Arun Kumar Roy 

, Shib Sarup 

. Madan Mohan Saha 

. Hanuman Prasad Pachisia ` 
. Benoy Bhusan Sarkar 

. Nikhil Ranjan Sarkar 

. Tarapada Sarkar 


Pranab Kumar Ghosal 


. Shyam Sundar Poddar 


Taraknath Banerjee 


. 8ampatmal Kathotia ’ 

. Jagdish Prasad -Agarwal 

. Rathindranath Bhadury 

. Nripendra Kumar Bhattacharjya 
. Debprasad Pal 

. Satyanath Hazarika 

. Ujjal Kumar Banerjee 

. Prabir Kumar Sarangi 

. Buddhadeb Patra 

. Narendarnath Debnath 


-w 


2nd Year Class 


. Amitangsu Bhusan Pal 
. Madhusudan Majumdar 
. Amal Kumar Saha 

. Beni Prasad Biyala 

. Sunil Kumar Dugar 


Name 


. Paresh Chandra Dev 

. Dwipendranath De 

. Prabir Kumar Ganguly 

. Qhewar Chand Kathotia f 
. Mangi Lal Giria i 
. Nirmal Singh Bothra` 

. Omkar Mal Sharma 

. Gopal Chandra Law . 

. Pareshchandra Barman 

. Sailendranath Phukan 

. Gopal Kishore Bhattacharjya 
. Samarjit Chandra Lahiri 

. Himadri Kanta Lahiri 

. Sisir Kumar Paitundi 

. Bijan Behari Chatterjee 

. Prasanta Kumar Ray 

. Bilab Kumar Dasgupta 

. Adityaprasad Mukherjee 

. Sourendra Mohan ‘Basu 

. Sm. Arati Roy | 

. Hare Krishna Saha Ray 


Ist Year Class 


. Bishnupada Mukherjee 
. Shyamadas Ganguly ` 
. Ramendranath Ghosh 

. Manas Kumar Banerjee 
. Sachindranath Som 


Hirendranath Mallick 


Name 


. Anirudha Sanyal 

. Sm. Alokananda Bhose 
. Manindranath Saha 

. Mrityunjay De 

. Mrinal Kanti Das 

. Chandra Sekhar Das 

. Subodh Kumar Guin 

. Probodh Kumar Mukherjee 


Kamalesh Mitra 


. Om Prakas Maheswary 

. Manik: Chand Khast 

. Prabir Mukherjee 

. Bajrang Prasad Dalmia 

. Jadu Prasad Singhi 

. Parameshwar Shah 

. Shreekrishna Murarka 

. Madan Lal Lahoti 

. Sukomal Chandra Das 

. Giridhari Kundu 

. Saktipada De 

. Soumen Kumar Modak 

. Biswadeb Bhattacharyya 
. Prabir Kumar Mukherjee 
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Name 


. Sunil Kumar Maitra 

. Bailen Chandra Banerjee 

. Madan Mohan Chaube 

, Balai Kumar Ghosh 

. Sitaram Tibrewal 

. Barin Kumar Samanta 

. Aarabinda De Sarkar 

. Hari Narayan Pande 

. Suranjan Chatterjee 

. Adriswar Prasad Sinha 

. Akim Kumar Lasgupta 

. Vinod Kanaiyalal Desai 

. Benoykumar Chakraborty 

. Pallab Kumar Sadhukhan 

. Jnan Prakash Chakraborti 

. Bana Behari Jana 

. A. I. Chaudhury 

. Manabendra Sinha Ray 

. Gonesh Chandra Basak 

. Swapan Kumar Mukherjee (No. 2) 
, Ladly Mohan Roy Chaudhury 
. Utpal Chandra Ray 

. Swapan Kumar Mukherjee (No. 1) 
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PRESIDENTS, EDITORS AND GENERAL SECRETARIES OF THE 
University College of Law Students” Union, Caleutta, 1928- 59 


1928-1930—Prof. 


1930-1931— 
1931-19338— 
1933-1935— 
1935-1937— 
1937-1942— 


1942-1943— 
1943-1946— 


1930-1931—Sri 


1931-1932 

1932-1933— 
1933-1934— 
1934-1935— 
1935-1936— 
1936-1937— 
1937-1938— 
1938-1939— 
1939-1910— 
1940-194] — 
1941.1942— 
1942-1943— 
1943-1944— 
1944-19 £5— 
1945-1946— 
1946-1947— 


39 


>> 


>? 


99 


3? 


3) 


)5 


9? 


oF 


93 


9% 


(EI 


23 


79 


1928-1929—Sri 


1929-1930— 


1930-1931— ,, 
1931-1932— ,, 


PRESIDENTS 


Ramaprasad Mukherjee ` 


1946-1949—Prof. B. Roychaudhuri 


Pramathanath Banerjee 1949-1952— 
Debendranath Mitra. 1952-1953— 
Ajoy C. Dutt 1953-1956— 
Ramaprasad Mookerjee 1956-1957— 
Ramendra Mohan 

Majumder 1957-1958— 
Sudhir Chandra Ray 1958-1959— 
S. N. Bhattacharjya 1959-1 96;— 

EDITORS 


Dhiraj Ghose 
Ranjitkumar Banerjee 
Jatin Mukherjee 
Pareshnath Banerjee 
Dhrubajyoti Sengupta 
Kalipada Biswas 
Sachindra Kumar- Roy 
Jitendarnath Mukherjee 
Susilkumar Ray 
Nirmalchandra Dutta 
Sukumar Mukherjee 
Biswanath Banerjee 
Prafullakumar Chaudhuri 
Samar Dutta 
Samarendra Kumar Chaudhuri 
Haridas Basu 

Rajit Ghosh 


55 


R. M. Majumdar 

S. A. Masud — 

B. Roychaudhuri 

B Raychaudhuri (Late) 
S. A. Masud 


H A. Masud 


S. À. Masud £ 
8. A. Masud 


1947-1948— Sri a a ANA Chakravarty 


1948-1949— 
1949-1950— 


1950-1951— 
1951-1952— 
1952-1953 — 
1953-1954— 
1955 -1956— 
1956-1957— 


1957-1958— 
1958-1959— 


1959-1960 — 


GENERAL SECRETARY 


Abinash Bhttacharjya 


»» Sreepada Majumdar 


Prasun Ghosh 
Kamaleshchandra Banerjee 
Mrityunjay Prasad Basy 
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Birendranath Mukherjee 


,, Debaprasad Chowdhury 
„ Chandi Sadhan Basu 

,, Chandrakumar Banerjee ’ 
,, Madanlal Jhunjunwala 

,, Ajit Kumar Chatterjee 

„» Anjan Kumar Banerjee N 
5 Dwipendra Ch. Chakravorty 
» Bimal Kumar Dutta 

„ Mriganka Shekhar Ghosh 
» Santiranjan Ganguly 

», Tarak Nath Banerjee 

», Madhusudan Majumdar 

,, Shyamsundar Agarwala 

» Bishnu pada Mukherjee 
Ë N.S. Bothra 


1932-1933—Sri Sushanta Kumar Sen 
1933-1934— ,, Sudhir Chandra Deb 
1934-1935— ,, Sardindu Kumar Niyogi 
1935-1936— ,, Satyen Home 
1936-1937— ,, Chittaranjan Misra, 


1937-1938—Sri 


1938-1939— 


1939-1940— , 


1940 1941— 


1941 1942— 


1942 1943-- 
1943-1944— 
1944-1945— 


1945-1946— 
1946-1947— 
1947-1948— 
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Sudhiskumar Roy 
Harendrakishore Chatterjee 
Sibendrakumar Basu 
Bimalchandra Dutt 
(Resigned) 

Suhrid Dutt 
Kumudkanta Roy 

(up to Nov.) 
Sunilkanti Pal 
Robin Mitra 
Siddhartha Roy 
Amalkumar Sen 

(up to Nov.) 
Bhaskar Mitra 
Amaresh Mukherjee 
Biswanath Bajpayee 
Rabin Basak 
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1948-1949—Sri Durgaprasanna Chakravarty 


1949 -1950— 
14360-1951— 
1951-1952— 
1952-1953— 
1953-1 954— 
1955-1956— 


1955-1957— 


1957-1958—_ 


1958-1959-— 
1959-1960— 


Asoke Krishna Dutta 

Satya Narayn Roy 
(Resigned) 

Lenin Roy 

Sahdeo Misra (Retired) 

Amal Krishna Saha 

Sk. Sajjad Ali (Retired) 

Hrishikesh Sarkar 

Pratip Mitra (Retired) 

Prabhat Dutta 

Md, Altaf Hussain (Retired) 

Ramendra Nath Mukherjee 

Munna Lal Badalia ` 

Asit Kumar Chowdhury 

Sunil Kanti Banik 

Gopal Chandra Law 
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